Summary to the Decision no.11-rp/2003 of the Constitutional Court of Ukraine as of June 10, 2003

The Law of Ukraine "On introduction of the moratorium on obligatory realization of property" set forth a temporary moratorium on application of compulsory disposal of property owned by state enterprises and business companies, in whose authorized capital the state-owned share is at least 25%.

The objectives of the Law is to secure economic safety of the state, to avoid destruction of integral property complexes of the state-owned enterprises, to protect the interests of the state at the time of realization of business companies' property. Under the Constitution of Ukraine, to protect the sovereignty and territorial indivisibility of Ukraine, and to ensure its economic and informational security are the most important functions of the State and a matter of concern for all the Ukrainian people (Article 17) and so is the social orientation of the economy (Article 13).

The legal regime of property, in conformity with Article 92.1.7 of the Constitution of Ukraine, shall be determined exclusively by the Laws of Ukraine, which establish its specific features. The state provides equal protection to all forms of property, which may have their own specific features, related to legislatively determined terms and grounds for creation or termination of the property rights. The legal status of subjects of the right having different property forms is based on the universal constitutional principles and has its own specific features. The state provides protection of the rights for all subjects of the property right both universal for them and in the specific features according to the Law.

The moratorium does not extend to alienation of the property of enterprises which do not provide for carrying out of their production activities and sale of real property and other means of production which ensure production activities of debtor enterprises in the procedure of their reorganization. The Law disallows wrongful restriction of competition, unfair competition in business or abuse of exclusive market position or depriving any subjects of the property right of protection as far as their property is disposed of.

The Law does not release the enterprises from responsibility for damage caused by them to citizens. In the event that the right to safe environment for life and health is infringed, the damage shall be reimbursed first and foremost for the account of any property, which the moratorium does not extend to or for the account of ecological insurance or the funds of the State Budget of Ukraine.

The Law does not violate the constitutional requirement that the judicial decision be binding. The courts decisions on obligatory realization of the enterprises’ property made before and after enactment of the Law, are not cancelled by the Law, they remain in force, but their fulfillment is suspended until the mechanism of compulsory disposal of property is improved. Thus, the Law sets forth the term of their fulfillment extended by the said period.

