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Conclusions:

1. Recognize the constitutional invalidity of provisions of article 11 of the Law of Ukraine “On Trade Unions, Their Rights and Guarantees of Their Activities” (hereinafter – “the Law”), which restrict the right of citizens to freedom of association:

· make impossible creation of an independent trade union at an individual enterprise, institution or organization without meeting the conditions envisioned by part two of article 11.;

· the provision, which establishes the quantitative criterion – “majority” – for the purpose of association of a trade union members in the trade union with an appropriate status;

· provision, which establishes the minimal quantity – “at least one third” – for association of members of a branch trade union or profession or specialty trade union in a trade union with the all-Ukrainian status (2.11.5).

2. Recognize the constitutional invalidity of provisions of article 16 of the Law in the part, which established such conditions of legalization of a trade union, which in fact chain the commencement of activities of the trade union with the time of its registration by appropriate bodies and, which is equal to requirement of availability of a preliminary permission in order to create a trade union.  

3. Recognize the compliance with the Constitution of Ukraine provisions of articles 8, 11, 16 (except for the provisions of articles 11 and 16 which were recognized invalid) of the Law.

Summary:
Subjects of the right to constitutional question – people’s deputies of Ukraine and the Ombudsman of the Supreme Council of Ukraine – consider that the articles 11 and 16 of the Law conflict with the provisions of part three of article 36 of the Constitution of Ukraine on creation of trade unions without any preliminary permission and in accordance with free choice of its members.


Beside, people’s deputies of Ukraine refer to that article 11 of the Law, stipulating the status of trade unions and article 8 stipulating the status of association of trade unions conflict with article 22 of the Constitution of Ukraine, since they deteriorate existing status of trade unions and their associations due to the necessity of confirmation of their statuses during the legalization.


The Constitutional Court of Ukraine while considering the case of formal construction of the notion “trade union, which carries out its activities at an enterprise, institution, organization” used in paragraph six part one of article 43-1 of the Labor Code of Ukraine (the case of trade union, which carries out its activities at an enterprise), laid down the following legal viewpoint: “The Constitution of Ukraine does not contain limitations applicable to creation of trade unions by citizens, who are employed at a one enterprise, institution, organization” and established, in particular, that as follows from article 36.3 of the Constitution of Ukraine “all trade unions, which were created and carry out their activities in according with their charters at enterprises, institutions, organizations, enjoy equal rights to secure labor and social rights of their members provided by the Constitution of Ukraine …”.


Besides, provisions of article 11 of the Law, which disable creation of an independent trade union at an enterprise, institution or organization without observing the conditions stipulated by part two of this article, leveled the right of citizens to create independent trade union at enterprise, institution or organization provided by the Constitution of Ukraine, which violate article 22.2. of the Constitution of Ukraine securing the constitutional rights and liberties and impossibility of their cancellation.


The Constitutional Court of Ukraine at the assumption of that the right of citizens of Ukraine to freedom of association in public organizations in accordance with article 36 of the Constitution of Ukraine including a constitutional right to create trade union may not be restricted, by either law or in practice, by the requirements concerning realization of the above right, which exclude a possibility to create a trade union as such if those conditions (requirements) cannot be objectively met, i.e. there exist a partial prohibition  of realization of the right of citizens to be associated in an appropriate trade union. In the given case, the Constitutional Court of Ukraine traces unconstitutional restriction of the right of citizens to freedom of association in that this right cannot be realized by free association in another trade union of the equal status on the basis of one and the same profession or specialty in certain regions, cities of Kyiv and Sevastopol, if there exists a similar trade union, which has united a majority of the union members employed in this profession or specialty in regions, cities of Kyiv and Sevastopol. 


Provision of a registration (with obtaining the legal entity status) as the only method of legalization puts obstacles in the way of realization of the right to create trade unions “based on free choice of their members” (article 36.3 of the Constitution of Ukraine), since citizens may see the necessity in association for the purpose of securing their labor and social and economic rights in such trade union (not numerous by the quantity of its members, as a rule), which not necessarily has to have the legal entity status. 


Consequently, the registration in accordance with the procedures as provided in article 16 of the Law, even if not being a stage in creation of a trade union, still in fact means obtaining a preliminary permission to carry out its activities. The permission to carry out the activities attributable to a trade union may be obtained by an organization only after having been registered, which, in fact, is equal to the requirement to obtain the preliminary permission. This is a restriction of the right of citizens to create trade unions preliminary permission but solely in accordance with free choice of their members, as provided in article 36.3. of the Constitution of Ukraine.


The Constitution of Ukraine has concluded that the provisions of article 16 establishing the condition of legalization of trade unions, which in fact bind the commencement of activities of an organization created as a trade union for securing and protection of interests of employees with the time of its registration by appropriate bodies, which is equal to the requirement of obtaining a preliminary permission to create a trade union, are incompliant with article 36.3 of the Constitution of Ukraine.  
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