Summary to the Decision of the Constitutional Court of Ukraine No. 10-rp/2011 dated October 11, 2011 in the case upon the constitutional petition of 50 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of some provisions of Article 263 of the Code of Administrative Offences and Article 11.1.5 of the Law of Ukraine “On Militia” (case on terms of the administrative arrest) 

Pursuant to Article 29.1 of the Constitution of Ukraine each person has the right to freedom and personal inviolability.

According to Article 64.1 of the Fundamental Law the constitutional human and citizens' rights and freedoms shall not be restricted, except in cases envisaged by the Constitution.

Pursuant to Article 29.2 of the Fundamental Law no one shall be arrested or held in custody other than pursuant to a substantiated court decision and only on the grounds and in accordance with the procedure established by law.   

One of the means of restriction of the right to freedom and personal inviolability of an individual is administrative detention, which is a measure of provision of proceedings in cases on the administrative offence (Chapter 20 of the Code of Administrative Offences (hereinafter referred to as “the Code”).

The content of the notion “detention” as an administrative procedural means is not developed at the legislative level. However, analysis of the provisions of Article 11.1.5 of the Law “On Militia” gives grounds to consider that the legislator understands detention not only as restriction of freedom of an individual suspected in committing crime who is taken into custody as a preventive measure, accused person (i.e. criminal procedural measure), but also administrative detention of an individual who committed administrative offence (i.e. administrative procedural measure). 
Hence, as a result of administrative detention a short-term deprivation of freedom of an individual which is envisaged by Article 29 of the Constitution takes place. 

Article 29.3 of the Constitution provides the maximum allowed term of detention of an individual without substantiated court decision. Thus, in the event of urgent necessity to prevent or stop a crime, the bodies authorised by law may hold a person in custody as a temporary preventive measure, the reasonable grounds for which shall be verified by a court within seventy-two hours; a detained person shall be released immediately, if he or she has not been provided, within seventy-two hours from the moment of detention, with a substantiated court decision in regard to the holding in custody.

The system analysis of the provisions of Article 29 of the Constitution in combination with Article 8 of the Constitution gives grounds to consider that the constitutional requirement concerning the maximum allowed term of detention of a person without reasonable grounds of a court in the criminal procedure, which is stipulated in Article 29.3 of the Fundamental Law, shall be also taken into account while determining the maximum possible term of such restriction in the administrative procedure. That means that the administrative detention of an individual without reasonable grounds of a court may not exceed seventy-two hours. 
According to Article 254 of the Code the authorised officials draw up a protocol on commitment of offences outlined in Article 263.4 of the Code. 

The legislator did not provide regulation of the issue concerning terms of drawing of a protocol on administrative offence and its submission to a body or official authorised to consider the case on such offence and adopt relevant resolution. By doing so the legislator allows the bodies (officials) authorised to respond to administrative offence the right to determine such terms of detention at their own discretion which creates grounds for possible abuse from their side. 
Pursuant to Article 263.5 of the Code the term of the administrative detention is calculated starting from the moment of delivery of the offender for drawing up a protocol, and the person who was in the condition of alcohol intoxication – starting from his or her sobriety. 

The Constitutional Court considers that however delivery differs from the administrative detention, in its essence, it is a compulsory measure related to the constitutional right for freedom and personal inviolability.

Uncertainty in resolution of the issue concerning the time of delivery of an offender may lead to certain abuse from the side of relevant bodies in the part of establishment of possible term of restriction of the right of a person to freedom which may last longer than it is provided by the law, taking into account the time of delivery. 

There is also uncertainty regarding the moment of sobriety of an individual who is in the condition of alcohol intoxication, which leads to inconsistency in establishment of overall time of detention of such individual in relevant bodies which may also be a ground for certain abuse from their side.           
    Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution (unconstitutional) the provisions of:

- Articles 263.2, 263.3 of the Code of Administrative Offences concerning possibility of administrative arrest of individuals “for the term of up to 10 days upon the sanction of prosecutor, in case the offenders do not have documents which prove their identity”;  

- Articles 263.4, 263.5 of the Code of Administrative Offences;

- paragraph 6 of Article 11.1.5 of the Law “On Militia” dated December 20, 1990 No. 565-XII as amended according to which militia has a right to take into custody and to detain in specialised places “individuals who obstructed the lawful demand of the militia officer until consideration of the case by court, but no longer than for 24 hours”.

2. To recognise as conforming with the Constitution (constitutional) the provisions of:

     1) Article 263 of the Code of Administrative Offences, in particular:

      - Article 263.1 according to which in exceptional cases in view of special need the laws of Ukraine may establish other terms of administrative arrest;

      - Article 263.2 concerning the possibility of detention of an individual if needed for verifying the identity of an individual and clarification of conditions of the offence for the term of up to 3 days with written notification of a prosecutor during 24 hours since the moment of detention;

      - Article 263.3 concerning the possibility of detention if needed for verifying the identity of an individual, medical examination, clarification of conditions of purchase of drugs and  psychotropic substance and their examination for the term of up to 3 days with written notification of prosecutor during 24 hours since the moment of custody;

     2) paragraph 4 of Article 11.1.5 of the Law “On Militia” dated December 20, 1990 No. 565-XII as amended according to which militia has a right to take into custody and to detain in specialised places individuals who committed administrative offence for the term of up to 3 days with written notification of prosecutor during 24 hours since the moment of custody.

