Summary to the Decision of the Constitutional Court of Ukraine as of May 16, 2007 no. 1-rp/2007 on the official interpretation of Article 20 of the Law “On the Judiciary” (case on dismissal of a judge from administrative position)

The subject of the right to constitutional petition – the High Council of Justice – applied to the Constitutional Court for the official interpretation of the provision of Article 20.5 of the Law “On the Judiciary” (hereinafter – Law) which sets forth that “judge may be dismissed from administrative position (except administrative positions at the Supreme Court) according to the procedure determined in this Article, also upon the initiative of the High Council of Justice”.

The Constitutional Court found the traits of nonconformity with the Constitution of Article 20.5 of the Law, in particular its provisions on vesting the President of Ukraine with the authority to appoint and dismiss courts’ chairmen and deputy chairmen.

The Constitution vested the President of Ukraine with the authority as to the organization and the activity of judicial power. The President of Ukraine has the right to appoint and to dismiss 1/3 of the Constitutional Court’s composition, to establish courts, to designate for the first time a professional judge for a term of five years and to dismiss him/her from this position, according to the procedure set forth by the law. However, the Constitution did not give the President of Ukraine the authority to appoint a judge for the position of court’s chairman, deputy chairman and to dismiss him/her from this position. According to Article 106.31 of the Constitution the authorities of the President of Ukraine are determined only by the Fundamental Law.

Thus, the provision of article 20.5 of the Law vesting the President of Ukraine with the authority to appoint a judge to a position of court chairman, court deputy chairman and to dismiss him/her from this position conflicts with Article 106 of the Constitution.

The Constitutional Court considers that the issue on the appointment to the position of court chairman, court deputy chairman and his/her dismissal from this position (except administrative positions at the Supreme Court) is to be regulated by legislative means.
The Constitutional Court proceeds from the fact, that the provision of Article 20.5 of the Law as to the participation of the High Council of Justice in the decision of the issue on dismissal of a judge from administrative position, is closely related to the provision of Article 20 of the Law, which is recognized by the Court as not complying with the Constitution. Under these circumstances there is no practical necessity in the official interpretation of the provision of Article 20.5 of the Law which was raised in the constitutional petition.
Thus, the Constitutional Court of Ukraine held that the provision of Article 20.5 of the Law of Ukraine «On the Judiciary» according to which courts’ chairmen, courts’ deputy chairmen are designated and dismissed by the President of Ukraine is recognized as not complying with the Constitution of Ukraine (is unconstitutional).

