
Summary to the Decision of the Constitutional Court of Ukraine dated  October 15, 2013 № 9-rp/2013 in the case upon the constitutional appeal of citizen Yurii Volodymyrovych Dzioba concerning  the official interpretation of the provision of Article 233.2 of the Labour Code of Ukraine

The Constitutional Court of Ukraine assumes that Ukraine as a social, democratic, law-based state creates conditions for full execution of the right to work by citizens that includes, in particular possibility to earn for living by work which an individual chooses freely or which he/she freely agrees to; guarantees equal possibilities in choosing a profession and type of employment and also the right for appropriate working conditions and timely payment (Articles 1, 43.1, 43.2, 43.4, 43.7 of the Constitution of Ukraine).

Compensation for work performed by an employee is the source of his/her existence and must secure a sufficient living level for him/her. It determines the duty of the state to create appropriate conditions for implementation of the right for work by citizens, optimisation of the balance of interests of the parties of labour relationships, in particular through state regulation of payment for labour.

One of the means of state regulation of payment for labour is establishment of minimum wages, the rate of which, according to Article 9 of the Law of Ukraine “On Remuneration of Labour” dated March 24, 1995 № 108/95-VR (hereinafter referred to as “the Law”), is determined with account of needs of employees and their families, cost value set of foodstuff, minimum set of non-food stuff and minimum set of services sufficient for ensuring normal functioning of an able-bodied person, his/her health preservation, and which are necessary to satisfy basic social and cultural needs of an individual as well as general level of average salary, labour efficiency and level of employment.

Besides, the state envisages measures aimed at securing real salary, i.e. pecuniary reward for the work done as an equivalent of costs of consumer goods and services. According to the provisions of Article 95.6 of Labour Code of Ukraine (hereinafter referred to as “the Code”), Articles 33, 34 of the Law, such measures are salary indexation and compensation to the employees for a loss of part of incomes due to violation of terms of payment.

According to Article 33 of the Law, in the period between the revision of a minimum salary, an individual salary is subject to indexation pursuant to the current legislation. 


Indexation of cash income of the population is the mechanism of increase of cash income of population established by laws and other normative-legal acts of Ukraine that gives a possibility for partial or full indemnity of consumer goods and services rise. Enterprises, institutions and organisations raise salary rates to employees in view of indexing at their own expense (Articles 1, 5.1 of Law of Ukraine “On Indexation of Population Monetary Incomes” of July 3, 1991 № 1282 – XII as amended).

The provision of Article 34 of the Law stipulates compensation of the partial loss of salary to employees related to the violation of terms of payment that is exercised according to the index of price increase of consumer goods and tariffs on services in order established by the effective legislation. According to Articles 1, 2 of the Law of Ukraine “On Compensation to Citizens for Loss of Part of Incomes due to Violation of Terms of Payment” of October 19, 2000 № 2050 – III, enterprises, institutions and organisations of all forms of ownership and management make compensation to citizens for loss of part of incomes due to violation of terms of payment, including through the fault of owner or a body (person) authorised by him, namely in case of delay in payment of accrued incomes of citizens: pensions, social benefits, stipends, salary (cash security) etc. for one or more calendar months.

On the basis of analysis of the given legislative provisions, the Constitutional Court of Ukraine concluded that costs that are subject to calculation in order of indexing of salary and compensation to employees of a part of salary due to violation of terms of payment, have a compensatory character. As the components of salary due to be paid to an employee, these costs are aimed at ensuring real salary with the purpose to maintain sufficient living standard of citizens and purchasing power in connection with inflationary processes and increase in consumer prices for goods and services. 

According to Article 233.2 of the Code in case of violation of legislation on remuneration of labour an employee shall have the right to apply to court with a claim on recovery of wages to be paid to him/her with no restriction of a term.

The Constitutional Court of Ukraine assumes that when considering a labour dispute on recovery of salary to be paid to an employee the provision of Article 233.2 of the Code should be applicable in cases of claims on recovery of any payments that are a part of salary structure, and application of these provisions shall not be connected with the fact of charging or non-charging of the disputed payments by an employer.

Thus, the Constitutional Court of Ukraine held that in terms of the constitutional appeal the provisions of Article 233.2 of the Labour Code of Ukraine should be understood as reading that in case of violation of legislation on labour payments an employee should have the right to apply to court with a claim on wage indexation recovery and compensation for a loss of a part of incomes due to violation of terms of payment as components of appropriate wages to an employee with no restriction of a term, regardless of the fact whether such sums were accrued by an employer.

