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Conclusions:

To declare as consistent with the Constitution of Ukraine (i.e., constitutional) the Law of Ukraine “On Ad Interim Serving of Officials that shall be Appointed by the President of Ukraine Subject to the Consent of Verkhovna Rada of Ukraine or by Verkhovna Rada of Ukraine Subject to Nomination by the President of Ukraine”, N 709/97-BP of 1992 December 10, 1997, to the extent of procedure of ad interim serving and appointment as a Chairman of the National Bank of Ukraine, General Procurator of Ukraine, Chairman of the Antimonopoly Committee of Ukraine, Chairman of the of the State Property Fund of Ukraine, Chairman of the Television and Radio Broadcasting Committee of Ukraine, which is established by the said Law. 

To declare as inconsistent with the Constitution of Ukraine (i.e., unconstitutional) the Law hereinbefore to the extent of procedure of ad interim serving and appointment as a Prime Minister of Ukraine and as a member of the Central Election Committee.

Summary:

The President of Ukraine has addressed to the Constitutional Court of Ukraine with a petition for declaring inconsistent with the Constitution of Ukraine the Law of Ukraine “On Ad Interim Serving as an Official that shall be Appointed by the President of Ukraine Subject to the Consent of Verkhovna Rada of Ukraine or by Verkhovna Rada of Ukraine Subject to Nomination by the President of Ukraine”.

The contestable Law establishes procedure of ad interim serving and appointment as an official that shall be appointed by the President of Ukraine subject to the consent of Verkhovna Rada of Ukraine or by Verkhovna Rada of Ukraine subject to nomination by the President of Ukraine. This Law determines as follows: persons that may serve ad interim as relevant officials in a case of dismission (resignation) of such official and terms of ad interim service in their capacity (Article 1); procedure of nomination for such positions in said cases (Article 2); terms for presenting a new nominee by the President of Ukraine if Verkhovna Rada of Ukraine refuses to give consent for appointment of a proposed nominee or if Verkhovna Rada of Ukraine rejects the nominee (Article 3).

The holder of right for constitutional application considers that, having adopted this Law, Verkhovna Rada of Ukraine went beyond the verge of its powers determined by the Constitution of Ukraine (Articles 85, 92), thus violating Article 8.2 of the Constitution of Ukraine, in pursuance whereof laws shall be adopted on the base of the Constitution of Ukraine and shall be consistent with the Constitution of Ukraine.

The Chief of State also affirms that this Law restricts powers of the President of Ukraine provided by Articles 106.1.9, 106.1.11 and 106.1.14 of the Constitution of Ukraine with respect to appointment of the Prime-Minister of Ukraine, General Procurator of Ukraine, Chairman of the Antimonopoly Committee of Ukraine, Chairman of the of the State Property Fund of Ukraine and Chairman of the Television and Radio Broadcasting Committee of Ukraine subject to the consent of Verkhovna Rada of Ukraine and Articles 85.1.18 and 85.1.21 of the Constitution of Ukraine with respect to proposing nominees for positions of the Chairman of the National Bank of Ukraine and members of the Central Election Committee.

The Constitutional Court of Ukraine decides this controversy proceeding from the fact that the Constitution of Ukraine (Articles 106, 85) envisages appointment of certain officials by the President of Ukraine subject to the consent of Verkhovna Rada of Ukraine and by Verkhovna Rada of Ukraine subject to their nomination by the President of Ukraine.

The contestable Law concretises rules of the Constitution of Ukraine applicable to appointment of officials by the President of Ukraine subject to the consent of Verkhovna Rada of Ukraine and by Verkhovna Rada of Ukraine subject to their nomination by the President of Ukraine and determines a single procedure of ad interim serving and appointment as such officials. Thus, it creates a new legal structure: rules of this Law are applicable to ad interim serving and to appointment of all such officials that shall be appointment by the President of Ukraine subject to the consent of Verkhovna Rada of Ukraine or by Verkhovna Rada of Ukraine subject to nomination by the President of Ukraine, without any exception, including positions of the Prime-Minister of Ukraine and members of the Central Election Committee.

The Constitutional Court of Ukraine decides a matter of constitutionality of the Law of Ukraine to the extent of procedure this law establishes with respect to ad interim serving and appointment of the Chairman of the National Bank of Ukraine, General Procurator of Ukraine, Chairman of the Antimonopoly Committee of Ukraine, Chairman of the of the State Property Fund of Ukraine and Chairman of the Television and Radio Broadcasting Committee of Ukraine, proceeding from the following arguments.

In accordance with requirements of the Constitution of Ukraine, the President of Ukraine shall propose nominees for official positions in concert with Verkhovna Rada of Ukraine, within the limits of parliamentary procedures. Provisions of the Constitution of Ukraine envisage achievement of concert between the President of Ukraine and Verkhovna Rada of Ukraine in solving personnel-related matters as well. 

In accordance with the Constitution of Ukraine, a single legislative authority of Ukraine is its parliament, i.e., Verkhovna Rada of Ukraine (Article 75), and its term of reference provides adoption of laws (Article 85.1.3) and execution of other powers referred to its competence (Article 85.2). This is also true in concern to appointment or dismission of officials in cases provided by the Constitution of Ukraine (Article 85.1.15). Article 92.1.12 of the Constitution of Ukraine provides that organisation and functioning of executive authorities and framework of civil service shall be determined exclusively by laws. Rules of these Articles are also reflected in Article 120.2 of the Constitution of Ukraine, in pursuance whereof organisation, powers and procedure of functioning of the Cabinet of Ministers of Ukraine and other central and local executive authorities shall be determined by the Constitution and by laws of Ukraine. A matter of procedure for appointment and ad interim serving in such capacity, including determination of terms for proposing candidates to a relevant office and procedure of entering proposals regarding such candidates, just falls to the matters dealing with executive authorities and framework of civil service and, therefore, shall be regulated exclusively by the laws of Ukraine. Here, the matter concerns procedure of appointing officials that guide relevant governmental authorities and uncertainty of their legal status and procedure of their appointment or ad interim serving may have a direct impact on lawfulness and efficiency of their activities. Such offices cannot be vacant for a long time, as far as practice shows that it results in negative consequences.

Therefore, adoption of the said Law of Ukraine by Verkhovna Rada of Ukraine shall not be treated as an excess of powers by Verkhovna Rada of Ukraine, it follows from the keynote of the said Articles of the Constitution of Ukraine and does not restrict in any way the powers of the President of Ukraine. In contrary, the legislative settlement of procedure for appointment and ad interim serving as a Chairman of the National Bank of Ukraine, General Procurator of Ukraine, Chairman of the Antimonopoly Committee of Ukraine, Chairman of the of the State Property Fund of Ukraine, Chairman of the Television and Radio Broadcasting Committee of Ukraine shall be treated as a positive aspect of legal regulation with respect to organisation of the said authorities and their interaction with other governmental authorities, as far as in this case said circumstantiation is aimed at rising efficiency of their performance. Besides, having established legally procedure of appointment and ad interim serving of the said authorities, Verkhovna Rada of Ukraine has fixed for itself certain legal deadlines for consideration of these matters.

The Constitutional Court of Ukraine estimates constitutionality of the said Law to the extent of procedure this law establishes with respect to ad interim serving and appointment of the Prime-Minister of Ukraine and members of the Central Election Committee proceeding from the fact that procedure of appointing to these offices and termination of the terms of such offices, as well as execution of official duties implied by these offices, differ essentially from procedure of appointment to office, termination of the term of office and ad interim serving of other officials required to be appointed to their offices by the President of Ukraine subject to consent of Verkhovna Rada of Ukraine or by Verkhovna Rada of Ukraine subject to nomination by the President of Ukraine.

The Constitution of Ukraine (Section VI) determines, in particular, conditions and procedure for appointing to office, laying down the duties of office or resignation of the Prime-Minister of Ukraine and other members of the Cabinet of Ministers of Ukraine.

Proceeding from the said provisions of the Constitution of Ukraine, procedure of appointment and ad interim serving of officials established by the contestable law is unconstitutional with respect to position of the Prime-Minister of Ukraine.

The Central Election Committee is a standing governmental authority; its creation and functioning proceeds from the tenor of Articles 85.1.21, 92.1.12 and 92.1.20 of the Constitution of Ukraine and, accordingly, shall be regulated by the special Law of Ukraine “On Central Election Committee” dated December 17, 1997. This Law envisages procedure of its creation and membership and organisation of its functioning, as well as legal status and powers of the members of this Committee. 

Provisions of the Constitution of Ukraine mentioned hereinbefore evidence that procedure of appointment and ad interim serving of officials established by the Law of Ukraine is unconstitutional with respect to members of the Central Election Committee
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