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Summary to the Decision of the Constitutional Court of Ukraine no.6-rp/2009 dated February 26, 2009 in the case upon the constitutional petition of the President of Ukraine concerning official interpretation of Article 85.1.18 of the Constitution of Ukraine
Subject of the right to constitutional petition – President of Ukraine – appealed to the Constitutional Court of Ukraine for official interpretation of provisions of Article 85.1.18 of the Constitution of Ukraine. 

The Head of State justifies the practical need for official interpretation of the aforementioned constitutional provision referring to the fact that the Verkhovna Rada of Ukraine adopted Resolution “On Activities of the National Bank of Ukraine in the Period of Financial Crisis and the Status of Implementation of Decisions of the Verkhovna Rada of Ukraine Thereon” dated January 26, 2009. Paragraph 5 of the Resolution cancels Resolution of the Verkhovna Rada of Ukraine “On Appointing V.S. Stelmakh to the Office of the Head of the National Bank of Ukraine” dated December 16, 2004. 

The Constitution defines legal status of the National Bank of Ukraine as the central bank of the State, the principal function of which is to ensure stability of the monetary unit of Ukraine (Article 99). The specific characteristic of legal status of the National Bank of Ukraine is that, on the one hand, it has a public legal status of a special central public administration body independent and autonomous in its activities on state bodies (Articles 6, 7, 24, 25 and 53 of the Law “On the National Bank of Ukraine” dated May 20, 1999 (hereinafter referred to as the “Law”), and on the other – a civil legal status of a legal entity having separate property that is an object of state property and is completely under its economic management; the Bank also may enter into certain civil legal transactions with commercial banks and the State (Articles 4, 29, 31 and 42 of the Law). In order to ensure independence while implementing single loan and monetary policy, the Law disallows interference of the legislative and executive bodies or their officials with the exercise of functions and powers of the National Bank of Ukraine in other ways than those provided for by Law (Article 53). Pursuant to Article 51 of the Law, National Bank of Ukraine is accountable to the President of Ukraine and the Verkhovna Rada of Ukraine according to their constitutional powers and authorities.

Head of the National Bank of Ukraine presides over the Board of the central bank of the State, manages its activities and is personally accountable to the Verkhovna Rada of Ukraine and the President of Ukraine for these activities (Articles 16 and 19 of the Law).

One of the constitutional legal guarantees of activities of the National Bank of Ukraine for ensuring stability of the monetary unit of Ukraine is the special procedure for appointment and dismissal of the Head of the National Bank of Ukraine by the Verkhovna Rada of Ukraine upon submission of the President of Ukraine as provided for in Article 85.1.18 of the Constitution.

The Constitution defines different procedure for dismissal of officials appointed to their respective positions upon a joint approval of the President of Ukraine and the Verkhovna Rada of Ukraine. The Constitutional Court came to a conclusion that system comparison of provisions of Article 85.1.12 of the Constitution of Ukraine with the norms of Articles 85.1.121, 85.1.18 and 85.1.21 as it is stated in the Decision of the Constitutional Court no.12-rp/2007 dated December 11, 2007 (the case on the procedure for termination of authorities of members of the Cabinet of Ministers of Ukraine) demonstrates that submission of the President of Ukraine is not required for the Verkhovna Rada of Ukraine to exercise its constitutional power to dismiss the Prime Minister of Ukraine, Minister of Defense of Ukraine, Minister of Foreign Affairs of Ukraine or make decisions on their resignation. Provisions of Articles 85.1.121, 85.1.18 and 85.1.21 of the Constitution clearly determine the powers of the Verkhovna Rada of Ukraine related to appointment and dismissal – upon submission of the President of Ukraine – of Head of the Security Service of Ukraine, Head of the National Bank of Ukraine, members of the Central Election Commission (paragraph 4 item 5 of the motivation part of this Decision).

Therefore, provisions of the Constitution on appointment persons to certain positions and their dismissal from these positions by the Verkhovna Rada of Ukraine upon submission of the President of Ukraine imply achievement of agreement between the President of Ukraine and the Verkhovna Rada of Ukraine in resolving personnel issues (paragraph 4 item 4 of the motivation part of Decision of the Constitutional Court of Ukraine no.7-rp/2000 dated April 27, 2000 (the case on temporary fulfillment of duties of officials).
The Verkhovna Rada of Ukraine is a body of legislative power of Ukraine (Article 75 of the Fundamental Law). Appointment and dismissal of the Head of the National Bank of Ukraine from the office belongs to the constitutional powers and authorities of the parliament (Article 85.1.18 of the Constitution).

According to Articles 6.2 and 19.2 of the Constitution, the Verkhovna Rada of Ukraine as a body of state power is obliged to act only on the grounds, within the limits of authority and in the manner envisaged by the Constitution and laws of Ukraine. The Constitution established an imperative procedure for appointment and dismissal of the Head of the National Bank of Ukraine by the Verkhovna Rada of Ukraine only upon submission of the President of Ukraine. The Fundamental Law does not provide for any other way to terminate holding office of the Head of the National Bank of Ukraine except as provided for in Article 85.1.18, namely dismissal by the Verkhovna Rada of Ukraine from this office upon submission of the President of Ukraine.

In view of the above-stated, the Constitutional Court of Ukraine concluded that, according to the contents of Article 85.1.18 of the Constitution, the Verkhovna Rada of Ukraine has an authority to make decisions on dismissal of the Head of the National Bank of Ukraine only upon submission of the President of Ukraine, i.e. only according to the procedure provided for in the Constitution. 

Thus, the Constitutional Court of Ukraine held that provisions of Article 85.1.18 of the Constitution in terms of the constitutional petition should be understood as reading that the Verkhovna Rada of Ukraine has an authority to dismiss the Head of the National Bank of Ukraine from office only after a respective submission has been tabled by the President of Ukraine. 
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