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Conclusions: To recognize conforming to the Constitution of Ukraine the provisions contained in Article 248-3.5 of the Code of Civil Procedure of Ukraine stating that the courts have no jurisdiction as to the petitions “on acts and actions of civic associations, which for the purposes of the law, statute, or by-laws belong to their internal organizational activities or their exclusive competence".

At the same time, Articles 248-3.3 and 248-3.4 of the Code of Civil Procedure of Ukraine are hereby recognized unconstitutional.

Brief description:

Settling the dispute on constitutionality of the provisions laid down in Article 248-3.3, 248-3.4 and 248-3.5 Code of Civil Procedure of Ukraine, the Constitutional Court of Ukraine proceeded from the following.

The human rights and freedom and their guarantees specify the contents and orientation of the activities of the state (Article 3.2 of the Constitution of Ukraine). The state, by employing different legal means, provides protection of the rights and freedoms of humans and citizens via legislative authorities, executive and judicial authorities and other public authorities, which shall exercise their powers in the framework specified by the Constitution and according to the laws of Ukraine. The provisions laid down in Article 8.2 of the Constitution of Ukraine specify that these norms are those of direct action.

Petition to the court for protection of the constitutional rights and freedoms of humans and citizens is directly based on the Constitution of Ukraine and is guaranteed thereby. This constitutional right may not be abolished (Article 22.2 of the Constitution of Ukraine).

According to Article 55.1 of the Constitution of Ukraine, the rights and freedoms of humans and citizens are protected by the court. The citizens have the right to freely appeal to the court for protection of the rights and freedoms.

The right to judicial protection belong to fundamental, inalienable rights and freedoms of humans and citizens, and limitation thereof is not allowed even under a condition of military or emergency law (Article 8, 55, 64 of the Constitution of Ukraine). This completely conforms to the Universal Declaration of Human Rights, whereby any person, in case violation of his/her fundamental rights, provided by the Constitution and the law, shall have the right to effective renewal of such rights by the competent national court (Article 8).

The analysis of Article 124.2 of the Constitution of Ukraine, in conformity with which the jurisdiction of the courts shall cover any and all legal relations, which arise in the state, and Articles 55.1 and 55.2 of the Constitution of Ukraine give grounds to making a conclusion that the courts have jurisdiction over any petition of a person as to protection of his/her rights and freedoms. Therefore, the court may not refuse to exercise justice, if a citizen of Ukraine, an alien, a stateless person feels that his/her rights and freedoms are violated or infringed, or there are obstacles created or are being create to exercising them, or where there are any other infringement of the rights and freedoms.

The Constitution of Ukraine, having specified the right of humans and citizens to judicial protection of the rights and freedoms, guarantees to any person the right to appeal to the court against the judgments, activity or inactivity of the public authorities, local self-government authorities, officials and civil servants.

According to Article 248-1.3 of Chapter 31-A, the Code of Civil Procedure of Ukraine, the subjects whose decisions, activity or inactivity may be appealed against in the court, shall include: "the public authorities and their servants; local self-government authorities and their servants; manager of the institutions, organizations, companies and their associations irrespective of their ownership patterns; government authorities and managers of civic associations, and also servants performing organizational and governing, administrative and business duties or carrying out such responsibilities according to the special powers". The subject of judicial appeal under this Chapter may be both collegiate or decisions, activity or inactivity of the appealed, acts of the regulatory and individual character in the sphere of administrative activities.

The provisions laid down in Article 55 of the Constitution of Ukraine regarding the capability of the citizens to appeal against the protection of the rights and freedom equally concerns the capability of judicial appeal acts, activity or inactivity of the officials of investigation authorities, preliminary investigation and the Office of Prosecutor as they may violate such person’s rights and freedoms. The imperfection of judicial control institutions for pre-judicial investigation may not prevent appealing against the acts, activity or inactivity of the officials of the said authorities.

The procedural acts and actions of the judges, that concern addressing of the issues related to jurisdiction of courts over disputes, violations and opening proceedings, their preparation for consideration, judicial proceedings of the first instance, cassation and supervisory procedure and making on them judicial judgments belong to the sphere of justice and may be appealed against only subject to the judicial procedure according to the procedural law of Ukraine. No extrajudicial procedure for appealing against the acts and actions of the judges that concern application of justice, is allowed.

In conformity with Article 248-3.5 of the Code of Civil Procedure of Ukraine, no court shall be eligible to the petitions “on acts and actions of civic associations, which for the purposes of the law, statute, or by-laws belong to their internal organizational activities or their exclusive competence".

According to Article 92.1.11 of the Constitution of Ukraine, the Laws of Ukraine sets forth, in particular, the grounds for organization and activities of political parties and other civic associations.

No intervention of public authorities and civil servants in activity of civic associations is allowed, except for cases, stipulated by the special law (Article 8.2 of Law of Ukraine “On civic associations”). Such interdiction of intervention into the activities of political parties and their local units, with some exception, is provided also by Article 4.3 Law of Ukraine “On political parties in Ukraine". The civic associations shall act based on the laws, statutes, or regulations. Therefore, internal organization, relationships between the members of the civic associations, their subdivisions, statutory responsibility of the members of these associations are governed by the corporate norms set forth by the very civic associations based on the law; they shall specify the matters which belong to their internal activities or exclusive competency and are subject to independent judgment. So, no intervention in the activity of the civic associations carried out in the framework of the law, is allowed.

In case of disputes on violation of the rights and freedoms of the citizens by civic associations, their officials and servants, the citizens shall have the right based on Article 55 of the Constitution of Ukraine to apply for their protection in the court. The determination of the matters belonging to internal organization activities or exclusive competency of the civic associations in each particular case shall be made by the court in case of the citizens appealing against the acts and actions of such association.
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