Summary to the Decision of the Constitutional Court of Ukraine dated June 26, 2013 No. 5-rp/2013 in the case upon the constitutional appeal of the stock company “Kharkivoblenergo” concerning the official interpretation of the provisions of Articles 17.2.2, 26.1.8. 50.1 of the Law “On Execution Proceedings”

Subject of the right to constitutional appeal – the stock company   “Kharkivoblenergo” – applied to the Constitutional Court with an appeal to interpret whether a ruing of a commercial court on deferment of execution of a court decision was a separate execution document which shall be executed in the general order provided for by the Law “On Execution Proceedings” dated April 21, 1999 No. 606-XIV (hereinafter referred to as “the Law”) and whether a ruling on deferment of execution of decision of a commercial court was the ground for initiation of a new execution proceedings.   

The Constitutional Court of Ukraine analysed the provisions of the Constitution, the Commercial and Procedural Code (hereinafter referred to as “the Code”) and the Law in the aspect of the issues raised in the constitutional appeal and has grounds for the following conclusions.

The Constitutional Court has more than once indicated that execution of a court decision is an integral part of the right of every person to judicial protection and includes, in particular, a set of actions defined by legislation aimed at protection and restoration of violated rights, freedoms, legal interests of natural and legal entities, society, state (item 2 of the motivation part of the Decision dated December 13, 2012 No. 18-rp/2012); failure to execute a court decision endangers the essence of the right to fair trial (item 3 of the motivation part of the Decision dated April 25, 2012 No. 11-rp/2012). 
Thus, the right to judicial protection is the constitutional guarantee of human and citizens` rights and freedoms, and mandatory execution of court decisions is a part of the right to fair judicial protection.
Enforcement of decisions of courts of Ukraine shall be performed on the basis of the execution documents which are the ground for initiation of the execution proceedings by the state enforcement officer and performance of the execution actions. These documents are execution letters issued by courts; orders of commercial courts; rulings, court resolutions in cases envisaged by law; other documents defined in Article 17.2 of the Law. 
Execution of a decision of a commercial court shall be performed on the grounds of the issued order which is an execution document (Article 116.1 of the Code). 
Exceptions concerning the general order of the enforcement of decisions of a commercial court are stipulated in relevant articles of the Code and the Law.

According to Article 121 of the Code, in case of circumstances which complicate execution of decision or make it impossible, upon the appeal of a party, state enforcement officer, prosecutor or upon its own initiative the commercial court which issued the execution document, as an exception, depending on circumstances of the case, may postpone or defer execution of a decision (paragraph one); there shall be issued a ruling on postponement or deferment of a decision which may be disputed in the established order (paragraph three).
The ground for application of Article 36 of the Law is availability of the objective circumstances which complicate or render impossible application of the general order of the enforcement of decisions. 

Pursuant to the case-law, the circumstances which complicate execution of a court decision and are the grounds for deferment of its execution are illness of debtor or members of his family, financial straits of a debtor, danger of bankruptcy of a legal entity which is a debtor, natural disaster, other emergencies etc. 

The Constitutional Court indicates that deferment of execution of decision shall be based on the principles of adequacy and proportionality in order to provide the balance of rights and legal interests of collectors and debtors. During consideration of deferment of execution of a decision a court shall not change the essence of the decision adopted. 

Analysis of the provisions of Articles 116, 121 of the Code and Article 36 of the Law gives reasons to consider that a ruling of a commercial court on deferment of execution of a decision aimed at provision of complete execution of a court decision and the relevant court order and is an auxiliary procedural act (document) of a court reacting to obstacles which render impossible or complicate execution of its decision. Such a ruling is of derivative character from the court decision which decided on the case and is mandatory for the state executive service in execution of the relevant court order within the limits of the open execution proceedings. 
Hence, the Constitutional Court considered the stages of the commercial proceedings, the procedure of execution of decisions of a commercial court on the grounds of order, the legal nature of the ruling of a commercial court on deferment of execution of a court decision and came to the conclusion that such a ruling is not the ground for initiation of the new execution proceedings, but shall be executed within the execution proceedings initiated heretofore on the basis of the court order to execution proceedings as a procedural act (document) which provides the deferment of execution of a court decision. 
Thus, the Constitutional Court of Ukraine held that in terms of the constitutional appeal the provisions of Article 17.2.2 of Law “On Execution Proceedings” dated April 21, 1999 No. 606-XIV as amended in the system connection with the provisions of Article 36 of this law, Articles 116, 121 of the Commercial and Procedural Code shall be understood as reading that a ruling on deferment of execution of a decision of a commercial court is not the ground for initiation of the new execution proceedings, but shall be executed within the execution proceedings initiated heretofore on the basis of the court order to execution proceedings as a procedural act (document) which provides the deferment of execution of a court decision.

