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Summary to the Decision of the Constitutional Court of Ukraine no.5-rp/2009 dated February 25, 2009 in the case upon the constitutional petition of 49 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Decree of the President of Ukraine “On Some Issues Related to Administration in the Spheres of National Security and Defense”
Subject of the right to constitutional petition – 49 People’s Deputies of Ukraine – appealed to the Constitutional Court for recognising as non-conforming with the Constitution of Ukraine (unconstitutional) the Decree of the President of Ukraine “On Some Issues Related to Administration in the Spheres of National Security and Defense” (hereinafter referred to as the Decree).

Pursuant to the Decree, as it is stated in its preamble, in order to ensure implementation of single state policy in the spheres of national security and defense, to improve coordination in these spheres and, pursuant to Articles 106.1.1 and 106.1.17 of the Constitution of Ukraine, Articles 2, 5 and 13 of the Law “On Democratic Civil Control over the Military Organisation and Law Enforcement Bodies of the State”, the President of Ukraine resolved to approve the List of positions of heads of military establishments and law enforcement bodies, candidacies for which are to be approved by the President of Ukraine (hereinafter referred to as the List) (Article 1).

Furthermore, Article 2 of the Law reads:

– materials required for approval of candidacies for positions of the First Deputy Minister and Deputy Minister of Defense of Ukraine shall be submitted to the President of Ukraine by the Minister of Defense of Ukraine before their submission to the Cabinet of Ministers of Ukraine for appointment to respective positions (second paragraph);

– Security Service of Ukraine, Ministry of Defense of Ukraine and other central executive bodies of Ukraine that exercise management of military establishments shall submit, if necessary, to the President of Ukraine by May 1 proposals concerning changes in the overall structure or numeric strength of the Security Service of Ukraine, the Armed Forces of Ukraine and other military establishments, respectively, for the following calendar year (third paragraph);

– plans and timelines of maneuvers or trainings involving large military units and formations, military units of the Armed Forces of Ukraine, other military establishments (except for maneuvers or trainings involving armed forces units of other states) shall be to be approved by the President of Ukraine (fourth paragraph).

According to the Constitution, protection of the sovereignty and territorial indivisibility of Ukraine and guarantees of its economic and informational security are the most important functions of the state and a matter of concern for all the people of Ukraine; defense of Ukraine and protection of its sovereignty, territorial indivisibility and inviolability are entrusted to the Armed Forces of Ukraine; guarantees of state security and protection of state borders of Ukraine are entrusted to the respective military formations and law enforcement bodies of the state, whose organisation and operational procedure are determined by law (Articles 17.1, 17.2 and 17.3). 

National security as protection of vitally important issues of an individual and a citizen, society and the state necessary to ensure sustainable social development, timely detection, prevention and neutralisation of real and potential threats for national interests (Article 1.2 of the Law “On Fundamental Principles of National Security of Ukraine”) and defense of Ukraine as a system of political, economic, social, military, scientific, research-and-development, informational, legal, organisational and other measures taken by the state in order to prepare for military protection or its protection in case of the armed aggression or armed conflict (Article 1.2 of the Law of Ukraine “On Defense of Ukraine”) are important spheres of state’s activities, efficiency of which requires coordination and concurrence of actions of the state authorities.

Verkhovna Rada of Ukraine, upon submission of the President of Ukraine, declares war and concludes peace, approves decisions of the President of Ukraine on the use of the Armed Forces of Ukraine and other military formations in the event of the armed aggression against Ukraine; exclusively by laws of Ukraine, determines the fundamentals of national security, the organisation of the Armed Forces of Ukraine and ensuring public order; determines the procedure for deploying units of the Armed Forces of Ukraine to other states, the procedure for admitting and the terms for stationing units of the armed forces of other states on the territory of Ukraine (Articles 85.1.9, 92.1.17 and 92.2.2 of the Constitution).

President of Ukraine as the Head of State and the guarantor of state sovereignty and territorial indivisibility of Ukraine in accordance with his constitutional and legal status ensures state independence and national security of the state; is the Commander-in-Chief of the Armed Forces of Ukraine; appoints to office and dismisses from office the high command of the Armed Forces of Ukraine and other military establishments; exercises administration in the spheres of national security and defense of the state; heads the Council of National Security and Defense of Ukraine (Article 106.1.1, 106.1.17 and 106.1.18 of the Constitution).

Cabinet of Ministers of Ukraine takes measures to ensure the defense capability, national security, public order and to combat crime (Article 116.7 of the Constitution).

Hence, a system analysis of provisions of the Constitution gives grounds to maintain that the Verkhovna Rada of Ukraine, the President of Ukraine and the Cabinet of Ministers of Ukraine have separate constitutional powers in the spheres of national security and defense of the state but only the President of Ukraine has constitutional powers to exercise administration in these spheres. This means that the President of Ukraine when exercising such administration directs activities of the subjects of ensuring national security and defense of the state, including the Armed Forces of Ukraine, Security Service of Ukraine, Foreign Intelligence Service of Ukraine, State Border Service of Ukraine and other military establishments created pursuant to laws of Ukraine to implement the fundamentals provided for in Article 92.1.17 of the Constitution and Law “On Fundamentals of National Security of Ukraine”. 

The List approved by the Decree provides for the need to receive approval of the President of Ukraine for candidacies for the First Deputy Minister and Deputy Minister of Defense of Ukraine and heads of certain structural units in the Ministry of Defense of Ukraine, the Armed Forces of Ukraine, military establishments, law enforcement bodies, i.e. officials of those subjects of ensuring national security and defense provided for in Article 17 of the Constitution that exercise activities in the spheres, administration of which falls within the authorities of the President of Ukraine as provided for in Article 106.1.17 of the Fundamental Law of Ukraine. 

Approval of candidacies for positions of the First Deputy Minister and Deputy Minister of Defense of Ukraine pursuant to Article 2.2 of the Decree is done before the Minister of Defense submits respective candidacies to the Cabinet of Ministers of Ukraine. It constitutes the procedure for coordination of actions of the Minister of Defense of Ukraine with the President of Ukraine for appointment of these candidacies if otherwise is not provided for by law. This procedure does not substitute a decision on appointment of these candidates to the aforementioned positions by the Cabinet of Ministers of Ukraine and may not be seen as a mandatory component of this decision and as such does not violate its right provided for in Article 22.9.3 of the Law “On the Cabinet of Ministers of Ukraine”. Adhering to the principle of strict delimitation of powers and interaction of state authorities in ensuring national security (Article 5.1.6 of the Law “On Fundamentals of National Security of Ukraine”) the Cabinet of Ministers of Ukraine independently makes decisions on appointment of respective candidacies for positions. 

Approval of candidacies for all other positions except for the First Deputy Minister and Deputy Minister of Defense of Ukraine is related to an individual aspect of exercising administration by the President of Ukraine in the spheres of national security and defense and does not regard organisation and activities of executive bodies, namely the Cabinet of Ministers of Ukraine as is stated by the subject of the right to constitutional petition. The President of Ukraine having a constitutional power to exercise administration in these spheres may approve a List of positions, candidacies for which are subject to his approval.

Approval of the overall structure, numeric strength and definition of functions of the Security Service of Ukraine, the Armed Forces of Ukraine and other military establishments created in accordance with Ukrainian laws as well as the Ministry of Interior of Ukraine, pursuant to Article 85.1.22 of the Constitution, belongs to the scope of powers of the Verkhovna Rada of Ukraine. 

Proposals thereon are submitted to the Verkhovna Rada of Ukraine pursuant to Article 13.1.2 of the Law “On Democratic Civil Control of the Military Organisation and Law Enforcement Bodies of the State” by the President of Ukraine. Therefore, the President of Ukraine, in the opinion of the Constitutional Court of Ukraine, has the right to determine the period, within which the aforementioned bodies, if necessary, are to submit respective proposals.

President of Ukraine exercising his constitutional powers to administration in the spheres of national security and defense of the state has to take measures to increase combat and mobilisation efficiency and combatant capability of the Armed Forces of Ukraine and other military establishments and their readiness to protect Ukraine, defend its sovereignty, territorial indivisibility and integrity, including direct participation and control over maneuvers and trainings mentioned in Article 2.4 of the Decree. In view of this, the Constitutional Court concludes that the approval of plans and timelines for maneuvers and trainings by the President of Ukraine as the Commander-in-Chief of the Armed Forces of Ukraine as provided for in the Decree is within the scope of his powers and thus conforms with the Constitution of Ukraine. 
Thus, the Constitutional Court of Ukraine held to recognise the Decree of the President of Ukraine “On Some Issues Related to Administration in the Spheres of National Security and Defense” no.516 dated June 4, 2008 as conforming with the Constitution of Ukraine (constitutional).
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