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Summary to the Decision of the Constitutional Court of Ukraine No. 3-rp/2010 dated January 27, 2010 in the case upon the constitutional appeal of citizen Volodymyr Georgiovych Zaichenko concerning the official interpretation of Article 293.1.18 of the Code on Civil Procedure of Ukraine in conjunction with Article 129 of the Constitution of Ukraine (case on appeals against court rulings)
Citizen Volodymyr Georgiovych Zaichenko applied for the official interpretation of Article 129 of the Constitution in the context of ensuring that a court decision can be challenged by an appeal, except for instances established by Article 293.1.18.
According to the Constitution, human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State whose main duty is to affirm and ensure human rights and freedoms (Article 3.2); bodies of legislative, executive and judicial power perform their duties within the limits established by the Constitution and in accordance with laws (Article 6.2); the principle of the rule of law is recognised and effective in Ukraine (Article 8.1); appeal to the court in defence of the constitutional rights and freedoms of the individual and citizen directly on the grounds of the Constitution is guaranteed (Article 8.3).

The Fundamental Law provides that rights and freedoms of the individual and citizen are protected by court; everyone’s right to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officers and officials is guaranteed (Articles 55.1 and 55.2). Refusal by a court to receive claims filed in accordance with the procedural law is considered to constitute a violation of the right to judicial remedy which in view of Article 64 of the Constitution shall not be restricted.
The individual’s right to judicial protection is realised inter alia by means of challenging court decisions in the court of appeal due to the fact that appellate review of such decisions guarantees the restoration of the rights of the individual and citizen which were violated. According to the case law of the Constitutional Court “justice, in its essence, can be recognised as such only if it meets the requirements of rightfulness and provides for effective redress”(Decision No. 3-rp/2003 dated January 30, 2003, paragraph 9, the tenth clause).
Thus, everyone’s right to challenge court decisions by appeal in the context of Articles 55.1, 55.2 and 129.3.8 of the Constitution is a component of everyone’s right to judicial remedy.

One of the principles of judiciary is ensuring that a court decision can be challenged by appeal, which is followed by review of an appellate court, except for instances established by law (Article 129.3.8 of the Fundamental Law). This constitutional provision is realised in Section 1, Chapter V of the Code which regulates issues of challenging court decisions and court rulings by appeal. In particular, Article 293 of the Code enlists rulings of a court of first instance that can be challenged by appeal independently of a court decision. The list provided therein is not exhaustive. Article 293.1.18 of the Code allows for appeal against court rulings on issuance of a duplicate of a writ of execution.
Examining Article 129.3.8 of the Constitution, the Constitutional Court reaches conclusion that challenging a court decision by appeal is allowed in all instances except when law prohibits such challenging.

On the basis of systemic analysis of Article 293.1.18 of the Code, ruling on refusal of issuance of a duplicate of a writ of execution are subject to challenging by appeal. The absence of this possibility may lead to the violation of the constitutional principle of judiciary – equality of all parties to judicial proceedings before law and court (Article 129.3.2 of the Constitution).

Pursuant to Article 370.1 of the Code, in case of loss of a writ of execution the court which issued the writ, depending upon the outcome of consideration of an application of a beneficiary to the execution or a submission by a state executor in a court session, may adopt a ruling to issue a duplicate of a writ of execution to replace the lost original. Even though an application for issuance of a duplicate of writ of execution is considered in a court session for which parties are summoned (Article 370.2 of the Code), the person interested most in the outcome of these proceedings is an applicant. That is why denying his or her right to challenge the refusal of issuance of a writ of execution would cause infringement of his lawful rights and interests previously protected by a court. Unreasonable refusal of issuance of a duplicate of a writ of execution de facto prevents the execution of a court decision which entered into legal force.  
In accordance with Article 293.2 of the Code objections to rulings which are not subject to challenging independently a court decision shall be included into an appeal against a court decision. This provision shall be understood as allowing for every court ruling to be challenged by appeal either independently or conjointly with a court decision. However, the specific feature of a ruling on refusal of issuance of a duplicate of a writ of execution is that it is adopted at the stage of execution of a court decision and therefore it can not be challenged conjointly with a court decision. Consequently such a ruling can be challenged only independently.
Construing Article 293.1.18 of the Code, the Constitutional Court takes into consideration that its wording (literally the phrase “issuance of a duplicate of a writ of execution”) implies not only issuance but also refusal of issuance of a writ of execution. This conclusion is based on the fact that these two notions are interconnected and relate to the same writ of execution which is identical to the original one and leads to the same legal consequences. Judicial procedure for issuance of a duplicate and challenging a court ruling on issuance or refusal of issuance of a duplicate of a writ of execution by appeal is a guarantee of everyone’s right to judicial remedy, stability and legality in the execution of court decisions.
The Constitutional Court considers that Article 129.3.8 of the Constitution in the context of ensuring that a court decision can be challenged by appeal except for instances established by law is to be understood that rulings in civil process are subject to challenging by appeal except in cases when such challenging is prohibited by law.
Thus, the Constitutional Court of Ukraine held that in the aspect of constitutional appeal, Article 293.1.8 of the Code on Civil Procedure of Ukraine allowing for a court ruling on the issuance of a duplicate of a writ of execution to be challenged by appeal in conjunction with Article 129.3.8 of the Constitution shall be understood as providing for the right to bring, independently of a court decision, appeals against a ruling of a court of first instance concerning both issuance and refusal of issuance of a duplicate of a writ of execution. 
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