Summary  to  the  Decision of the Constitutional Court of Ukraine dd. April 1, 2008 no.3-rp/2008 in case upon the constitutional petition of 48 People’s Deputies of Ukraine concerning the conformity of the provisions of Articles 6.1, 6.5 and 6.12 of the Law of Ukraine “On state regulation of securities market in Ukraine”, items 1, 9 of the Regulations on the State Commission on Securities and Stock Market approved by the Decree of the President of Ukraine dd. February 14, 1997 with the Constitution of Ukraine (case on the State Commission on Securities and Stock Market )
Headnotes:

1. To recognize as non-complying with the Constitution (unconstitutional) the provisions of the Law of Ukraine “On state regulation of securities market in Ukraine” dd. October 30, 1996 no.448/96-ВР, namely:
- the third sentence of Article 5.3 on the approval of the composition of the Coordination Council and the Regulation on the Coordination Council by the President of Ukraine;
- the first sentence of Article 6.1 on the subordination of the State Commission on Securities and Stock Market to the President of Ukraine;

- Article 6.5 on the appointment and dismissal of the Chairman of the State Commission on Securities and Stock Market, its members by the President of Ukraine;

- the first sentence of Article 6.12 on the approval of the Regulation on the State Commission on Securities and Stock Market by the President of Ukraine.

2. To recognize as non-complying with the Constitution (unconstitutional) the provision of Article 1 of the Decree of the President of Ukraine “On the State Commission on Securities and Stock Market” dd. February 14, 1997 no. 142 concerning the approval of the Regulations on the State Commission on Securities and Stock Market.
3. The provisions of the Law of Ukraine “On state regulation of securities market in Ukraine” dd. October 30, 1996 no.448/96-BP, Article 1 of the Decree of the President of Ukraine “On the State Commission on Securities and Stock Market” dd. February 14, 1997 no. 142 recognized unconstitutional shall be null and void from the day of the adoption of this Decision by the Constitutional Court of Ukraine.
Summary:

The authorities of the President of Ukraine are determined by the Fundamental Law. The Constitutional Court of Ukraine has repeatedly indicated this in its acts. In the Decision dd. April 10, 2003 no. 7-rp/2003 (case on guarantees of the activity of a People’s Deputy of Ukraine) it is mentioned that “the authorities of the President of Ukraine are exhaustively determined by the Constitution of Ukraine, and this makes it impossible to adopt laws which would set forth other authorities (rights and duties)”. The Court has adhered to the similar position in its Decisions dd. April 7, 2004 no. 9-rp/2004 (case on the Coordination committee), dd. May 16, 2007 no. 1-rp/2007 (case on dismissal of a judge from administrative position).
In adopting the 1996 Law of Ukraine “On state regulation of securities market in Ukraine” (hereinafter referred to as “the Law”) and vesting the President of Ukraine with the authorities mentioned in the provisions of Articles 6.1, 6.5 and 6.12 of the Law, the Verkhovna Rada of Ukraine acted in compliance with the scope of the constitutional competence of the Head of State, determined in Article 106 of the Constitution, in particular concerning the possibility to participate in the formation of central state bodies and to regulate their activity.
However, the Law “On introducing amendments to the Constitution of Ukraine” dd. December 8, 2004 no.2222-IV which entered into force on January 1, 2006 amended the wording of Article 106 of the Constitution. The new provisions of the mentioned Article established the exhaustive list of positions, which envisage the participation of the President of Ukraine in order to hold them. These provisions determine the authorities of the Head of State concerning the regulation of the activity of the state bodies by his/her acts.  The President of Ukraine may only regulate the activity of those bodies that he has constitutional authorities to establish and administrate.
Thus, from the day the mentioned amendments to the Constitution took effect the contested provisions of Article 6 of the Law concerning the subordination of the Commission to the President of Ukraine (the first sentence of Article 6.1), appointment and dismissal of the Chairman of the Commission, its members upon the consent of the Verkhovna Rada of Ukraine by the President of Ukraine (Article 6.5), approval of the Regulations on the Commission by the President of Ukraine (the first sentence Article 6.12), Article 1 of the Decree of the President of Ukraine “On the State Commission on Securities and Stock Market” dd. February 14, 1997 no. 142 (hereinafter referred to as “the Decree”) as to the approval of the Regulations on the Commission do not conform with the Fundamental Law.

While examining the case, the Constitutional Court of Ukraine in deciding on the issues raised in the constitutional petition, found out incompliance of the provisions of the third sentence of Article 5.3 of the Law concerning the approval of the composition of the Coordination Council and Regulations on the Coordination Council by the President of Ukraine with the Constitution on the same grounds. Under such circumstances and according to Article 61.2 and 61.3 of the Law of Ukraine “On the Constitutional Court of Ukraine” the Constitutional Court considers it to be necessary to decide on the constitutionality of the mentioned provisions of Article 5 of the Law.

The Constitution has the highest legal force and the laws and other legal acts are to comply with it (Articles 8.2 and 8.3). Under Article 19.2 of the Constitution bodies of state power, in particular, the Verkhovna Rada of Ukraine, the President of Ukraine are to act only on the grounds, within the limits and in a manner envisaged by the Constitution and laws of Ukraine. Guided by the provisions of Article 85.1.3 (“adopting laws”), item 1 Chapter XV “Transitional Provisions” of the Constitution (“laws and other legal acts, adopted prior to this Constitution entering into force, are in force in the part that does not contradict the Constitution of Ukraine”), the Verkhovna Rada of Ukraine should bring the Laws of Ukraine in conformity with those norms of the Constitution which took effect from January 1, 2006. Since the mentioned provisions of Articles 5.3, 6.1, 6.5 and 6.12 of the Law, Article 1 of the Decree do not correspond to Articles 8, 19, 85, 106 of the Constitution, then, under Article 61.2 and 61.3 of the Law “On the Constitutional Court of Ukraine” there are grounds to recognize them unconstitutional. 
