Summary to the Decision of the Constitutional Court of Ukraine                  No. 2-rp/2011 dated March 11, 2011 in the case upon the constitutional petition of 53 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of several provisions of the Law of Ukraine “On the High Council of Justice”
The subject of the right to constitutional petition – 53 People’s Deputies of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as non-conforming with the Constitution (unconstitutional) the provisions of the Law of Ukraine “On the High Council of Justice” No. 22/98-VR dated January 15, 1998 as amended (hereinafter referred to as “the Law No. 22”).
The authors of the petition raised the issue regarding the constitutionality of the provisions of Articles 25.1, 25.2, 25.3 of the Law No. 22. According to Article 25.3 “The High Council of Justice in order to implement its powers may demand and obtain from courts the copies of court cases, consideration of which is not terminated, except the cases, which are considered in closed court sessions”. Copies are given to the High Council of Justice in accordance with the procedure stated in Articles 25.1, 25.2.
Articles 25.1, 25.2 of the Law No. 22 establish the procedure of obtaining necessary information from bodies of state administration and local self-government, their officials, managers of enterprises, entities, organisations, irrespective of forms of property and subordination, individuals and their public associations by the High Council of Justice. The Constitutional Court of Ukraine presumes that obtaining such information is accounted for the preparation of the materials for consideration of issues referring to the competence of the High Council of Justice according to Article 131 of the Constitution.
In fact, the provision of Article 25.3 of the Law No.22 means that the High Council of Justice may examine judicial cases of all levels and instances before the termination of the court proceedings and evaluate the procedural acts of judges concerning consideration of a particular case, although such authorities are not provided by Article 131 of the Constitution for this body and may be executed only by courts of appeal or courts of cassation. So a demand of any materials (scripts or copies) of judicial cases by the High Council of Justice results in evaluation of the procedural acts of judges. Such assessment before adoption of the final decision in a case is interference into administration of justice which runs contrary to Articles 126.1, 126.2, 129.1 of the Constitution.
The right of the High Council of Justice to demand copies of court proceedings is concretised in Article 40.1 of the Law No. 22, according to which the verification of information of disciplinary misdemeanour shall be done by means of obtaining materials of court proceeding. The administrative responsibility and liability for failure to submit the copies of cases is provided by Article 25.4 of the Law No. 22 and Article 18832.1 of the Code on Administrative Offences of Ukraine.
However, the analysis of the content of Articles 25.4, 40.1 of the Law No. 22 and Article 18832.1 of the Code on Administrative Offences of Ukraine testifies to inconsistence in the issue of what particular copies of cases should be specifically given (demanded) according to the abovementioned provisions of the laws. The Constitutional Court of Ukraine states that the liability for failure to forward the copies of cases, consideration of which is not terminated, to the High Council of Justice may not be stipulated legislatively. Providing such copies is envisaged by the provisions of Article 25.3 of the Law No. 22 that are recognised by the Constitutional Court of Ukraine as non-conforming with the Basic Law.
The authors of the petition raise an issue of conformity with the Constitution (constitutionality) of the provisions of Article 27.3 of the Law No. 22 which sets forth the procedure of appealing the deeds of the High Council of Justice to the High Administrative Court of Ukraine exclusively according to the procedure stated by the Code of Administrative Proceedings of Ukraine (hereinafter referred to as “the Code”).
The Constitutional Court of Ukraine acts on the premise that the Verkhovna Rada of Ukraine determines the judicial system and court jurisdiction as their element in the laws of Ukraine and also may establish the cases in which appeal and cassation challenging a court decision are not allowed (Articles 92.1.14, 129.3.8 of the Constitution). 
The specific characteristics of the proceeding in cases on challenging acts, activities or omission of the Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice, the High Qualifications Commission of Judges is stated in Article 1711 of the Code. Thus, “acts, activities or omission of the Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice as well as the decisions, acts or omission of the High Qualifications Commission of Judges may be appealed to the High Administrative Court of Ukraine. For these purpose a separate chamber at the High Administrative Court of Ukraine is established” (Article 1711.2 of the Code).
In accordance with Article 18.4 of the Code the following cases fall under the jurisdiction of the High Administrative Court of Ukraine as the court of first instance: the cases on establishing the results of elections or All-Ukrainian referendum by the Central Election Commission; pre-term termination of authorities of a People’s Deputy of Ukraine as well as challenging acts, activities or omission of the Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice and the High Qualifications Commission of Judges. 
According to Article 1711.6 of the Code, which conforms with the provisions of Article 27.3 of the Law No. 22, the decisions of the High Administrative Court of Ukraine in cases concerning challenging acts, decisions, or omission of the Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice and the High Qualifications Commission of Judges are final and shall not be reviewed in the appeal or cassation. 

In deciding on the issue raised in the constitutional petition, the Constitutional Court of Ukraine emphasises that the legal regulation of the court jurisdiction of the abovementioned category of cases does influence the possibility of a person who believes his/her rights, freedoms or lawful interests to be violated to appeal to court the decision, acts or omission of the High Council of Justice.
Acts of the High Council of Justice concerning judges and prosecutors that may be appealed to the High Administrative Court of Ukraine are envisaged by Articles 27.1, 27.2 of the Law No. 22.

The approved procedure of the court proceedings of such cases by the High Administrative Court of Ukraine as a court of first instance aims at providing the independence and impartiality of those judges that are to examine the mentioned cases. Moreover, the proportion between the protection of rights of judges and prosecutors as the citizens of Ukraine and their responsibilities and restrictions as the representatives of the state power is observed by means of establishing the special procedure of appealing the mentioned acts of the High Council of Justice. 
The subject of the right to constitutional petition raises an issue of constitutionality of the provisions of Article 32.2 of the Law No. 22 that determine what acts of a judge constitute the breach of oath, namely: 

· committing acts which compromise the title of judge and might challenge his/her objectivity, impartiality and independence, in fairness and incorruptibility of the judiciary;

· wealth illegally acquired by the judge or the implementation of costs that exceed the revenues of the judge and his/her family; 

· deliberate delay by the judge of the terms of case consideration over the time limits set by the law;

· violation of the moral and ethical principles of judge’s conduct. 
The procedure of appointment, election of a judge and the reasons for dismissal are regulated by the Basic Law (Articles 126, 128). Other issues of the legal status of judges are established exclusively by laws of Ukraine (Article 92.1.14 of the Constitution of Ukraine).

The legal status of the judge envisages the constitutional guarantees of independence and inviolability of judges at administering justice as well as the legal liability for a failure to fulfill their duties. According to the Basic Law a judge is dismissed from office by the body that elected or appointed him or her, in particular, in the event of the breach of oath by the judge; the competence of the High Council of Justice comprises forwarding submissions on the dismissal of judges from office (Articles 126.5.5, 131.1.1 of the Constitution of Ukraine). The procedure and the reasons for submissions on dismissal of judges for the breach of oath are stated in Article 105 of the Law of Ukraine “On the Judiciary and Status of Judges” No. 2453-VI (hereinafter referred to as “the Law on the Judiciary”) and Article 32 of the Law No. 22.

To abide by the oath is the duty of a judge which is envisaged by Article 54.4.4 of the Law on the Judiciary and corresponds with Article 126.5.5 of the Constitution of Ukraine. The abovementioned gives grounds to assume the abidance of oath by a judge is his/her constitutional responsibility. Hereby, the oath of a judge has a nature of unilateral, individual, public-legal and constitutional responsibility of a judge.
Observance by a judge of his/her responsibilities is a necessary requirement of confidence on the part of society in courts and justice.
The breach of oath by a judge is one of the grounds for his/her dismissal from office in accordance with Article 126.5.5 of the Basic Law. 
Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) the provisions of Articles 25.1, 25.2, 27.3, 32.2 of the Law of Ukraine “On the High Council of Justice” No. 22/98-VR dated January 15, 1998 as amended.

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the provisions of Article 25.3 of the Law of Ukraine “On the High Council of Justice” No. 22/98-VR dated January 15, 1998 as amended.

3. The provisions of Article 25.3 of the Law of Ukraine “On the High Council of Justice” No. 22/98-VR dated January 15, 1998 as amended lose their legal force from the day the Constitutional Court of Ukraine adopts this Decision.

4. To recommend the Verkhovna Rada of Ukraine to bring Articles 25.4, 40.1 of the Law of Ukraine “On the High Council of Justice” No. 22/98-VR dated January 15, 1998 as amended, Article 18832.1 of the Code on Administrative Offences of Ukraine in conformity with this Decision of the Constitutional Court of Ukraine.

