Summary to the Decision of the Constitutional Court of Ukraine № 2-rp/2010 dated January 12, 2010 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “Some Issues of Disposal of Military Property”

Subject of the right to constitutional petition – the President of Ukraine – pursuant to Article 106.1.15 of the Constitution issued the Decree No. 124 dated March 6, 2009 which terminated the force of the Resolution of the Cabinet of Ministers of Ukraine “Some Issues of Disposal of Military Property” No. 88 dated February 11, 2009 (hereinafter referred to as “the Resolution”) and applied to the Constitutional Court of Ukraine with a petition to consider the issue concerning its conformity with the Constitution (constitutionality). 
According to the Constitution the Cabinet of Ministers of Ukraine is the highest authority within the system of executive bodies which in its activities is guided by the Constitution and laws, as well as by decrees made by the President of Ukraine and resolutions of the Verkhovna Rada of Ukraine in accordance with the Constitution and laws of Ukraine; takes measures to ensure the defense capability and national security of Ukraine; sets up, re-organises, and liquidates in accordance with law ministries and other central executive authorities; exercises management of objects of the state property in accordance with law and other authority specified by the Constitution and laws of Ukraine (Articles 113, 116).

The Constitutional Court specifies that according to Article 25.1 of the Law “On the Cabinet of Ministers of Ukraine” the Government of Ukraine within the limits of funds allocated in the State Budget of Ukraine can set up, re-organise and liquidate in accordance with law state economic associations, enterprises, organisations and establishments, in particular, in order to fulfill certain functions of management of objects of state property.

In compliance with item 3 of the Regulation on procedure of alienation and disposal of military property of the Armed Forces of Ukraine approved by the Resolution of the Cabinet of Ministers of Ukraine No. 1919 dated December 28, 2000 as amended (hereinafter referred to as “the Regulation”) the Cabinet of Ministers of Ukraine in the prescribed order entitles the subjects of economic activity to dispose military property which is suitable for further utilisation but does not suit for the daily activities of military forces, excessive property (except the property mentioned in item 4 of the Regulation) as well as integral property complex, including military towns, and other real property.

Thus, the decision of the Government of Ukraine to set up “Ukrspetztorh” and entitle it to dispose the mentioned military property in the domestic market was adopted within its authority and does not contravene Articles 6.2, 8.2, 19.2, 113.3 of the Constitution. 

The Constitutional Court of Ukraine proceeds from the fact that by liquidating the State Department of Excessive Property and Land the Government of Ukraine terminated the force of acts which entitled state enterprises and organisations to dispose military property in the domestic market which is suitable for further utilisation but does not suit for the daily activities of military forces and excessive military property until adoption of separate decision.          

 The Constitutional Court of Ukraine deems that such termination of force of acts of the Cabinet of Ministers of Ukraine has not led to illegal restriction of economic competition thereby violation of requirements of Article 42.3 of the Constitution. 
The Constitutional Court considers that the provisions of item 7 of the Resolution concerning inadmissibility of introducing amendments to the current contracts on alienation and disposal of military property in the part of increase of scope and extension of list of such property do not establish legal principles, guarantees of entrepreneurship, rules of competition and are not the norms of antimonopoly regulation. They are aimed at implementation of the current contracts in the context of rearrangement of the procedure of disposal of military property, therefore there are no violations of Articles 75, 92.1.8 of the Constitution. 
The Constitutional Court specifies that the State Department of Excessive Property and Land is a governmental body of state management within the Ministry of Defense of Ukraine. With this Resolution the Cabinet of Ministers of Ukraine did not change the overall structure of the Armed Forces of Ukraine, but reorganised the Ministry of Defense of Ukraine which led to elimination of the governmental body within its system - the State Department of Excessive Property and Land. The Government of Ukraine executed this reorganisation in compliance with Article 116.91 of the Constitution according to which the Cabinet of Ministers of Ukraine is authorised to set up, re-organise and liquidate, in accordance with law, ministries and other central executive authorities, acting therewith within the limits of funds allocated for the maintenance of executive authorities and Articles 22, 25 of the Law “On the Cabinet of Ministers of Ukraine”. 
In adopting the decision to eliminate the State Department of Excessive Property and Land by the Cabinet of Ministers of Ukraine did not violate the requirements of Article 85.1.22 of the Constitution. 

Subject of the right to constitutional petition also applied for recognising the Resolution as unconstitutional as a whole, however provided arguments for unconstitutionality of items 1, 2, 3, 6, 7 only. 

Absence of legal reasoning of statements concerning unconstitutionality of separate provisions of the legal act is a ground to terminate the constitutional proceedings in the case in this part pursuant to Articles 39.2.4, 45.2 of the Law “On the Constitutional Court of Ukraine”, item 1 §51 of the Rules of Procedure of the Constitutional Court of Ukraine.      

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) items 1, 2, 3, 6, 7 of the Resolution of the Cabinet of Ministers of Ukraine “Some Issues of Disposal of Military Property” No. 88 dated February 11, 2009. 

2. To terminate the constitutional proceedings in the case in the part of examination of conformity with the Constitution of Ukraine (constitutionality) of items 4, 5, 8, 9 of the Resolution of the Cabinet of Ministers of Ukraine “Some Issues of Disposal of Military Property” No. 88 dated February 11, 2009 on the ground of Article 45.2 of the Law “On the Constitutional Court of Ukraine” – the failure of the constitutional petition to meet the requirements envisaged by the Constitution and the Law “On the Constitutional Court of Ukraine”.  
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