Summary to the Decision of the Constitutional Court of Ukraine No. 1-rp/2011 dated January 26, 2011 in the case upon the constitutional petition of the Supreme Court of Ukraine and the constitutional appeal of citizen Savchuk Mykola Mykolayovych concerning official interpretation of the provisions of the 1960 Criminal Code of Ukraine with amendments, introduced by the Law of Ukraine “On Introducing Amendments to the Criminal, Criminal Procedural and Correctional Labour Codes of Ukraine” No. 1483-III dated February 22, 2000, regarding their effect in time in conjunction with the provisions of Articles 8, 58.1, 92.1.22, 152.2, item 1 of Chapter XV “Transitional Provisions” of the Constitution of Ukraine, Article 73 of the Law of Ukraine “On the Constitutional Court of Ukraine”, Articles 4.2, 5.1, 5.3, 5.4, 74.3 of the 2001 Criminal Code of Ukraine (case on substitution of death penalty with life imprisonment)    
The Constitution envisages that the human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value; human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; to affirm and ensure human rights and freedoms is the main duty of the State (Article 3). 
In Ukraine, the principle of the rule of law is recognised and effective; the Constitution of Ukraine has the highest legal force; the norms of the Constitution of Ukraine are norms of direct effect; laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Article 8 of the Fundamental Law).

 Laws and other normative legal acts have no retroactive force, except in cases where they mitigate or annul the responsibility of a person (Article 58.1 of the Constitution). 
 Acts that are crimes and liability for them are determined exclusively by the laws of Ukraine (Article 92.1.22 of the Fundamental Law). 

The legislation of Ukraine on criminal responsibility is the Criminal Code of Ukraine which is based on the Constitution and generally acknowledged principles and norms of international law. The criminality of an act as well as its punishability and other criminal and legal consequences are determined exclusively by this Code (Articles 3.1, 3.3 of the 2001 Criminal Code (hereinafter referred to as “the 2001 Code”). 
The 1960 Criminal Code (hereinafter referred to as “the 1960 Code”) contained provisions on death penalty as an exceptional form of punishment in the General part (Articles 24, 25, 48, 49, 521) and in the sanctions of articles of the Special part which envisaged responsibility for intentional homicides committed with aggravating circumstances (Articles 58, 59, 60, 93, 1901) as well as in the sanctions of articles which stipulated punishment for some war crimes committed in wartime or combat situation (Articles 232, 234, 236, 241, 242, 243, 245, 249, 251, 254, 2542, 2543, 255, 256, 257, 258, 260, 261). At the same time the mentioned sanctions of the articles of the Special part of the 1960 Code had an alternative character: along with death penalty as a form of punishment they provided confinement for up to 15 years maximum. Such sanctions established by the Verkhovna Rada of Ukraine were proportionate with special gravity of the mentioned crimes and social danger of persons who committed them. 

The Constitutional Court in its Decision dated December 29, 1999 recognised as non-conforming with the Constitution (unconstitutional) the provisions of Article 24 of the General part and the provisions of the sanctions of articles of the Special part of the 1960 Code which envisaged death penalty as a form of punishment. According to Article 152.2 of the Constitution the provisions of the 1960 Code declared unconstitutional lost their legal force from the day the Constitutional Court adopts the decision on their unconstitutionality. The resolutive part of the mentioned decision contains the requirement for the Verkhovna Rada of Ukraine to bring the 1960 Code in conformity with the decision of the Constitutional Court.   

The Verkhovna Rada of Ukraine by means of adoption of the Law “On Introducing Amendments to the Criminal, Criminal Procedural and Correctional Labour Code of Ukraine” No. 1483-III dated February 22, 2000 (hereinafter referred to as “the Law No. 1483”) brought the 1960 Code in conformity with the Decision of the Constitutional Court dated December 29, 1999. The Law No. 1483 resolved integrally the issue regarding substitution of death penalty as a form of punishment with such a form of punishment as a life imprisonment. 
The Constitutional Court proceeds from the fact that from the day the Constitutional Court adopted the Decision dated December 29, 1999 and before   the Law No. 1483 entered into force there was a period during which the Verkhovna Rada of Ukraine was adopting a decision on introducing amendments to the 1960 Code regarding substitution of death penalty with the other form of punishment – life imprisonment. This interim was conditioned by the fact that the loss of effect by the provisions of the 1960 Code on death penalty and entry into force of the Law No. 1483 on establishment of the new form of punishment were not simultaneous and it originated from the exercise by the Constitutional Court of the control over compliance of the provisions of the 1960 Code regarding death penalty with the Constitution. 
However, this interim does not mean that the respective sanctions of articles of the 1960 Code which existed at that time lost an alternative character and envisaged only punishment in the form of confinement for a term up to 15 years maximum. It is confirmed, in particular, by the fact that the 1960 Code established a non-alternative sanction – confinement for a term up to 15 years – for an intentional homicide without aggravating circumstances (Article 94). Nevertheless, the legislator did not recognise the same punishment to be proportionate with the punishment for intentional homicide with aggravating circumstances, since it considered that courts should have the possibility to establish more severe punishment for such crimes (Article 93 of the 1960 Code). 
With regard to this the Constitutional Court states that the alternative character of sanctions of the articles of the 1960 Code which envisaged punishment for especially grave crimes did not give any grounds for courts to establish other punishment instead of death penalty before the Verkhovna Rada of Ukraine substituted it with life imprisonment since it violated the principle proportionality of crime gravity and punishment for its commitment, and did not conform with the equity principle in the criminal law. 
The new form of criminal punishment introduced by the Law No. 1483 – life imprisonment – is a less severe form of punishment comparing to death penalty. This opinion of the Constitutional Court of Ukraine is based on the fact that in case of life imprisonment an inalienable right to life is guaranteed for a person who committed an especially grave crime; the sanctions of articles which envisaged punishment for especially grave crimes, including intentional homicides, committed with aggravating circumstances life imprisonment is established as the most severe form of punishment in the list of criminal punishment instead of death penalty (item 11 of Article 23.1 of the1960 Code) along with confinement for a term up to 15 years maximum; it is provided a possibility for a person sentenced to life imprisonment to substitute this punishment with an act of pardon for confinement for a certain period (Article 25.1 of the 1960 Code, Article 87.2 of the 2001 Code); persons sentenced to life imprisonment are provided with a possibility to have social connections within the limits stipulated by law (Articles 28, 38, 39, 41, 42, 43, 44, 58 of the Correctional Labour Code of Ukraine dated December 23, 1970; Articles 107, 108, 109, 110, 112, 113, 114, 127, 151, 1511 of the Criminal Executive Code of Ukraine dated July 11, 2003). In case there are grounds for review of a case there exists a real possibility for rehabilitation of a person sentenced to life imprisonment.         
Thus, the Constitutional Court of Ukraine held that within the context of the constitutional petition and the constitutional appeal the provisions of the 1960 Criminal Code with amendments, introduced by the Law of Ukraine “On Introducing Amendments to the Criminal, Criminal Procedural and Correctional Labour Codes of Ukraine” No. 1483-III dated February 22, 2000, which substituted death penalty as a form of criminal punishment with life imprisonment, in conjunction with the provisions of Articles 3, 8, 58.1, 92.1.22, 152.2 of the Constitution, Article 73 of the Law “On the Constitutional Court of Ukraine”, Article 6.2  of the 1960 Criminal Code, Articles 4.2, 5.1 of the 2001 Criminal Code shall be understood as such that alleviate criminal responsibility of a person and have a retroactive effect, i.e. they are applied to the persons who committed especially grave crimes, envisaged by the 1960 Criminal Code, before the Law “On Introducing Amendments to the Criminal, Criminal Procedural and Correctional Labour Codes of Ukraine” entered into force, including persons sentenced to death penalty whose sentences had not been executed by the time when this law entered into force. 
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