Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine №9-r/2020 of August 28, 2020 in the case upon the constitutional petition of 51 People's Deputies of Ukraine on the constitutionality of the Decree of the President of Ukraine "On Appointment of Artem Sytnyk as the Director of the National Anti-Corruption Bureau of Ukraine"
The subject of the right to constitutional petition - 51 People's Deputies - appealed to the Constitutional Court to declare the Decree of the President of Ukraine “On Appointment of Artem Sytnyk as the Director of the National Anti-Corruption Bureau of Ukraine” of April 16, 2015 №218/2015 (hereinafter - the Decree) to be inconsistent with the provisions of Articles 5.4, 6.2, 8.2, 19.2, and 106.1.31 of the Constitution (unconstitutional), as the President of Ukraine, acting outside his constitutional powers, had appointed the Director of the National Anti-Corruption Bureau of Ukraine, despite the fact that the Basic Law does not attribute the specified position to the positions that the President appoints to.
According to Article 106.3 of the Constitution, the President, on the basis of and in pursuance of the Constitution and laws, issues decrees and orders that are binding on the territory of Ukraine.
The President has the right to issue acts only within the limits of his powers.
The Constitutional Court notes that the subject matter of the constitutional review is the issue of ensuring the separation of powers and its functioning within the existing form of government. In Ukraine, only the Constitutional Court has the appropriate powers to resolve such issues.
The list of powers of the head of state established by the Constitution, in particular with regard to the appointment of officials of bodies determined by the Constitution, is exhaustive.
The Constitutional Court considers that by issuing the Decree and acting on the implementation of the provisions of the Law “On the National Anti-Corruption Bureau of Ukraine” of October 14, 2014 №1698–VII as amended (hereinafter - the Law), the President exceeded his constitutional powers.
The President, by appointing the Director of the National Anti-Corruption Bureau of Ukraine by the Decree, operated beyond the limits of his constitutional powers, since the Basic Law does not attribute this position to those that the President appoints to.
According to its status and functions, the National Anti-Corruption Bureau of Ukraine (hereinafter – the Bureau) is not an advisory, consultative or other subsidiary body or service created by the President under Article 106.1.28 of the Constitution within the funds provided in the State Budget to exercise its powers.
The Decree contradicts the provisions of Article 106 of the Constitution, which provides the list of powers of the President of Ukraine, in particular Article 106.1.31, which states that the list of powers of the President determined by the Constitution is exhaustive.
The Constitutional Court assumes that the Bureau is a state law enforcement body, which is responsible for preventing, detecting, terminating, investigating and disclosing corruption offenses within its jurisdiction, as well as preventing the commission of new ones.
The Bureau, as a law enforcement agency, is in fact an executive body, as it consists of central and territorial administrations, i.e. extends its powers to the entire territory of the state. The Bureau has the characteristics of an executive body.
The appointment by the President of the head of a body that is functionally part of the executive branch will distort the system of checks and balances, disrupt the functional separation of powers and actually change the form of government provided by the Constitution.
The Constitutional Court of Ukraine, taking into account the content of Article 152.2 of the Constitution of Ukraine, Article 97.1 of the Law of Ukraine “On the Constitutional Court of Ukraine”, may not extend this Decision to certain legal relations arising as a result of the Decree in case it is declared unconstitutional.
The Constitutional Court takes into account the need to observe the balance of socially important interests, in particular the rights of participants in legal relations and the proper functioning of the Bureau, and takes into account that the persons concerned were not deprived of the opportunity to appeal to the court against the decision, action or omission of an official who had been appointed in an unconstitutional manner to the Bureau.
Choosing a different approach in this case would lead to a revision of legal relations, the participants of which are an indefinite number of persons, i.e. to violation of the principle of legal certainty and balance of constitutionally significant values, which is unacceptable under the Constitution.
Thus, the Constitutional Court of Ukraine held to declare the Decree of the President of Ukraine “On Appointment of Artem Sytnyk as the Director of the National Anti-Corruption Bureau of Ukraine” of April 16, 2015 №218/2015 unconstitutional. The Decree shall cease to be valid from the date of adoption of this Decision by the Constitutional Court.

The Decision of the Constitutional Court shall not apply to legal relations arising from the performance of official duties by a person appointed by the Decree of the President of Ukraine “On Appointment of Artem Sytnyk as the Director of the National Anti-Corruption Bureau of Ukraine” of April 16, 2015 №218/2015.
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