Summary to the Decision of the Constitutional Court of Ukraine No. 9-r/2018 dated November 7, 2018 in the case upon the constitutional petition of 50 People’s Deputies of Ukraine on conformity to the Constitution of Ukraine (constitutionality) of the provisions of paragraph 7 of Section II of the Law of Ukraine “On Prevention of Financial Catastrophe and Creation of Preconditions for Economic Growth in Ukraine”

50 People’s Deputies appealed to the Constitutional Court of Ukraine with a petition to declare as incompatible with the Constitution of Ukraine (unconstitutional) the provisions of paragraph 7 of Section II of the Law “On Prevention of Financial Catastrophe and Creation of Preconditions for Economic Growth in Ukraine” adopted by the Verkhovna Rada of Ukraine on March 27, 2014 No. 1166-VII (hereinafter referred to as “the Law No. 1166”) which provides for amendments to the Law of Ukraine “On state assistance to families with children” dated November 21, 1992 No. 2811-XII with amendments (hereinafter – the Law No.2811).

According to paragraphs 7.1 and 7.4 of Section II of the Law No. 1166, the Law of Ukraine No. 2811 excluded Article 3.1.3, which provided that families with children received state assistance to take care after the child until the child reached the age of three, as well as Section IV “Child care allowance up to the age of three years”, which included provisions on the right to allowance for a child until he/ she reached the age of three (Article 13), the conditions for the appointment of a child care allowance until he/ she reached the age of three (Article 14), the size of the care allowance for a child until he/ she reached the age of three (Article 15).

Article 15.1 of the Law No. 2811 in the wording before it was amended by the Law No. 1166 stipulated that care for the child until he/ she reaches the age of three years is provided in the amount equal to the difference between the subsistence minimum established for employable persons and the average monthly total income of the family per person for the last six months, but not less than 130 UAH.

The Constitution establishes that Ukraine is a democratic, social, law-based state (Article 1), the human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value; human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State. The State is answerable to the individual for its activity. To affirm and ensure human rights and freedoms is the main duty of the State (Article 3); the State ensures social orientation of the economy (Article 13.4). These provisions determine, in particular, the social orientation of the state, which is an important constitutional guarantee of social rights in Ukraine.

In accordance with the Constitution of Ukraine, equality of the rights of women and men is ensured by legal protection, material and moral support of motherhood and childhood, granting paid leaves and other privileges to pregnant women and mothers inclusive (Article 24.3); Citizens have the right to social protection (Article 46.1); everyone has the right to a standard of living sufficient for himself or herself and his or her family that includes adequate nutrition, clothing and housing (Article 48); the family, childhood, motherhood and fatherhood are under the protection of the State (Article 51.3).
The Constitutional Court holds that in order to fulfil the constitutional obligation to assert social rights, the state must not only create a system of social protection, but also to ensure its proper functioning. This system should guarantee protection, in particular, of family, childhood, motherhood and fatherhood.

Funding social and other obligations of the state should be real and carried out in accordance with its financial and economic opportunities.

In the opinion of the Constitutional Court, in case of an objective need of the state to redistribute or reduce social expenditures, they should be temporary and should have the time limits necessary to stabilise and improve the financial and economic situation.

The Verkhovna Rada, when formulating the social policy of the state, in accordance with Article 92.1.6 of the Constitution, determines in the laws, in particular, the basis of social protection, the forms and types of pensions, the bases of regulation of labour and employment, marriage, family, protection of childhood, motherhood and fatherhood, and may increase, reduce or redistribute social benefits and allowance, taking into account the principles of proportionality and social justice.
The state regulates the content and scope of social rights, imposing restrictions on their implementation not only in the Constitution but also in laws. Legislative restrictions cannot violate the substance of these rights. Pursuant to Articles 24.1, 24.2 of the Basic Law, such restrictions should be non-discriminatory.

The Constitutional Court considers that changes in the legislation in the social area, complicated financial and economic situation and the need to ensure the balance of the State Budget should not lead to violations of the dignity of a person belonging to the fundamental values protected by the Constitution of Ukraine and forms the basis of the system of constitutional protection of human and citizen’s rights and freedoms. A mandatory component of human dignity is human access to the minimum social benefits that can provide him or her with adequate and decent living standards. The Verkhovna Rada, while formulating the social policy of the state, must guarantee the effective realisation of the right to respect for human dignity, in particular by providing pensions, other types of social benefits and assistance for people in need of social protection.

The right of citizens to social protection is complex, its content is defined both by the Constitution and laws. According to Article 46.1 of the Constitution, the elements of the right to social protection include the right to social provision in cases of: 1) complete, partial or temporary disability; 2) loss of the principal wage-earner; 3) unemployment due to circumstances beyond their control; 4) old age; 5) other cases established by law. The Constitutional Court holds that the components of the constitutional right of citizens to social protection, specified in Articles 46.1.1, 46.1.2, 46.1.3, 46.1.4, cannot be repealed by law.
The right to pensions cannot be abolished by the law either.

At the same time, other components of the right to social protection, not specified in Article 46.1 of the Basic Law or in other articles, are determined by the Verkhovna Rada of Ukraine through the adoption of laws, therefore it can change, cancel or renew them when forming the social policy of the state, subject to observance of the constitutional norms and principles.

It follows from the content of Article 46 of the Basic Law that the state is obliged to carry out social protection, first and foremost, of those persons who cannot independently provide themselves through the exercise of the right to work and/or are deprived of means to living. At the same time, the social orientation of the state and the principle of social solidarity cannot replace the personal responsibility of an individual for his or her own destiny and the welfare of his or her family. The state social protection system should encourage and not restrict the person's aspiration to improve the living conditions for himself and his family.

The preamble to the Law No. 2811 stipulates that it (Law No. 2811) establishes the level of state-sponsored support for families with children by providing state financial assistance based on the composition of the family, its income and children's age, and aims at ensuring the priority of state aid to families with children in the general system of social protection of the population.

The Law No. 2811 fixed the following types of state aid for families with children: pregnancy and childbirth (Article 7); aid for the birth of a child (Article 10); assistance in adopting a child (Article 121); assistance for children over whom a guardianship or care has been established (Article 16); kid’s assistance to single mothers (Article 181). Under Article 4 of the Law No. 2811, the expenses for the payment of these types of state aid is carried out at the expense of the State budget in the form of subventions to local budgets.

The Verkhovna Rada of Ukraine may establish, modernise or renew the types of state assistance to families with children, change the size of this assistance, mechanisms for its calculation and provision, as they are not enshrined in the Constitution, but are determined by law in accordance with the social policy of the state. However, such legislative changes cannot be aimed at evading the state from its obligations, as provided for, in particular, by Articles 3, 24, 51 of the Basic Law.

Pursuant to paragraphs 7.1, 7.4 of Section II of the Law No. 1166, the Law No. 2811 excluded Article 3.1.3, which provided that families with children received state care for the child until the child reached the age of three, as well as Section IV “Child care allowance up to the age of three years”, which included provisions on the right to care for a child until he/she reached the age of three (Article 13), the conditions for the appointment of a child care allowance until he/she reached the age of three (Article 14 ), the size of the care allowance for a child until he/she reached the age of three (Article 15).

Article 15.1 of the Law No. 2811 in the wording before the amendments by the Law No. 1166 stipulated that care for the child until he/she reaches the age of three years was provided in the amount equal to the difference between the subsistence minimum established for employable persons and the average monthly total income of the family per person for the last six months, but not less than 130 UAH.

According to Article 3.1.2 of the Law No. 2811, one of the types of state aid to families with children is assistance in the birth of a child. Such assistance is appointed and paid by the social protection bodies of the population; is provided to one of the parents of the child (guardian), who permanently lives with the child; it is paid at the expense of the state budget in the form of subventions to local budgets (Articles 4.1, 5.1, and 10.1 of the Law No. 2811), taking into account the conditions specified in Article 11 of the Law No. 2811.

Article 12 of the Law No. 2811, before amendments by the Law No. 1166 stipulated the following: “Childbirth allowance is calculated based on the subsistence minimum for children under the age of six years established for the day of birth of the child”.

Childbirth allowance is provided in the amount equal to 30 subsistence minimums – for the first child; to 60 – for the second child; to 120 – for the third and each subsequent child. The allowance is paid once in a ten times the amount of the subsistence minimum at the birth of the child, the rest of the amount for the first child is paid within the next 24 months, for the second child - 48 months, the third and each subsequent child - 72 months in equal parts in the manner prescribed by the Cabinet of Ministers of Ukraine”.
Under paragraph 7.2 of Section II of the Law No. 1166, Article 12 of Law No. 2811 is set forth in the following wording: “Childbirth allowance is set at 41 280 UAH. Payment of the allowance is made once in the amount of 10 320 UAH, the rest of the amount of the allowance is paid within the next 36 months in equal parts in the manner established by the Cabinet of Ministers of Ukraine”.

Comparison of the wordings of Article 12 of the Law No. 2811 before the entry into force of paragraph 7.2 of Section II of the Law No. 1166 and after its entry into force on July 1, 2014 indicates that at the time of the adoption of Law No. 1166, the legislator, having increased the amount of assistance during the birth of the first child, at the same time reduced the amount of assistance at birth of the second, third and each subsequent child.

In accordance with paragraph 7.3 of Section II of Law No. 1166, Article 12-3 of Law No. 2811 excluded the word “first”.

Before the mentioned amendment, Article 123 of the Law No. 2811 stipulated the following: “Childcare allowance shall be granted in the amount established for the payment of the assistance for the first child. The procedure and conditions for the payment of assistance when adopting a child and the grounds for termination of payment of such assistance shall be determined by the Cabinet of Ministers of Ukraine”.

In this way, the Verkhovna Rada equalised state assistance in the adoption of a child with the state aid at the birth of a child, which, according to paragraph 7.2 of Section II of Law No. 1166, is unified and assigned to everyone in the same size.

The Constitutional Court came to the conclusion that assistance for care after a child until he/she reaches the age of three, childbirth assistance and assistance at adoption of a child are forms of state aid in the general system of social protection of the population. These payments are auxiliary and incentive and are provided with the purpose to ensure material support to families with children, the creation of appropriate conditions for the maintenance and upbringing of children, the protection of their interests in accordance with the social policy of the state in this area.
The Constitutional Court holds that since childbirth assistance, childcare assistance until the child reaches the age of three, and assistance in adopting the child are established by law and not specifically defined in the Constitution as constituting the right to social protection guaranteed by Article 46, the Verkhovna Rada has the freedom to legislate on the provision of these types of state aid.

Since childcare assistance for the child until he/she reaches the age of three, childbirth assistance and assistance at child adoption are not provided for in the Constitution, they are not subject to the provisions of Article 22 of the prohibition on the abolition or reduction of the content and scope of rights defined in particular, in Articles 46, 48 of the Basic Law.

In addition, the unification of the state aid, such as childbirth assistance, child care assistance until the child reaches the age of three, and assistance in adopting the child, does not indicate that the state thus avoided the obligation to protect the family, childhood, motherhood and fatherhood; violated the principle of equality and the right of everyone to respect his or her dignity, a sufficient standard of living for him/herself and his or her family.

Thus, the Constitutional Court of Ukraine held to declare as compatible with the Constitution of Ukraine (constitutional) the provisions of paragraph 7 of Section II of the Law “On Prevention of Financial Catastrophe and Creation of Preconditions for Economic Growth in Ukraine” dated March 27, 2014, No. 1166-VII.
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Dissenting opinion


Judges of the Constitutional Court of Ukraine O.Kasminin, S.Sas and S.Shevchuk delivered dissenting opinions.
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