Summary to the Decision of the Grand Chamber dated July 14, 2020 No. 8-r/2020 in the case upon the constitutional complaint of Andrii Dermenzhy regarding the conformity of the provisions of Articles 23.1, 23.2 of the Law on Mortgage with the Constitution (constitutionality)
A. Dermenzhy appealed to the Constitutional Court to review the conformity of the provisions of Articles 23.1, 23.2 of the Law on Mortgage dated June 5, 2003 No. 898 ‒ IV (hereinafter referred to as the Law No. 898) with the provisions of Articles 23.1, 41.2, 41.4 and 41.5 of the Constitution.
Article 23 of the Law No. 898 stipulates that in the case of transfer of ownership (right of economic management) of a mortgage from the mortgagor to another person, including by inheritance or succession, the mortgage is valid for the purchaser of the real estate, even if he has not been informed about the encumbrance of the property by mortgage (Article 23.1); the person to whom the ownership of the mortgage has passed acquires the status of a mortgagor and has all his rights and bears all his obligations under the mortgage agreement to the extent and on the conditions that existed before his acquisition of ownership of the mortgage (Article 23.2).

It follows from the provisions of the Constitution that everyone who is not the owner has no right to create obstacles to the owner in exercising his right, as well as to take any other actions aimed at violating or restricting the owner's powers to own, use and dispose property; the rights to own, use and dispose property are equal for all persons (owners).

A mortgage is a specific type of security for the obligation of real estate that remains in the possession and use of its owner, who is limited in the right to independently dispose the subject of the mortgage. That is, the mortgage restricts such an element of property rights as the right to dispose real estate, which is the subject of the mortgage agreement. This type of security provides for the incentive of the debtor to properly fulfil the obligation and prevent the negative consequences that occur in case of breach of his obligation. In the event that the debtor violates his obligation to the person who mortgaged the real estate to ensure the fulfilment of such an obligation, civil liability measures may be applied in the form of foreclosure on the subject of the mortgage. The peculiarity of this type of security is that the encumbrance of the property occurs regardless of the change of owner of such property, so for each subsequent owner of the mortgage property there are risks of liability to the mortgagee for default by the debtor, including foreclosure on the mortgage.

It follows from the analysis of the provisions of the Law on State Registration of Real Rights to Immovable Property and Their Encumbrances dated July 1, 2004 No. 1952–IV (hereinafter referred to as the Law No. 1952) that encumbrance of immovable property by mortgage prohibits or restricts the disposal and/or use of immovable property and arises from the moment of entering the relevant information into the State Register of Real Rights to Immovable Property, which is the official recognition and confirmation by the state of the fact of such encumbrance.

Pursuant to Article 32 of the Law No. 1952, information on registered rights to immovable property and their encumbrances included in the State Register of Real Rights to Immovable Property is open, publicly available and paid, except as provided by the Law No. 1952 (Article 32.1); for individuals and legal entities, information on real estate and the subject of property law is provided in electronic form through the official website of the Ministry of Justice of Ukraine, subject to identification of such person (natural or legal) using electronic digital signature or other alternative means of identification, or in paper form (Article 32.2.1).

The respective regulation gives grounds to state that the purchaser of the subject of the mortgage is not deprived of the opportunity to obtain information about the encumbrance of the mortgage alone or with the assistance of third parties and is able to exercise reasonable caution to protect himself from the negative consequences of acquiring mortgagor status, and those that may occur in the event of default. Although encumbrance of property by mortgage affects the ability of the purchaser of mortgage property to exercise his constitutional right of ownership due to the limited right to dispose the subject of the mortgage, interference with such a right is minimal and aimed at taking into account the interests of all subjects.

The provisions of Article 23.1 of the Law No. 898 do not violate a reasonable balance between the rights and interests of the mortgagee (creditor) and the mortgagor (purchaser of mortgage property). In addition, the fact of awareness of the purchaser of mortgaged property about the stay of real estate in the mortgage is not significant, because the alienation of the subject of the mortgage by the mortgagor with or without the consent of the mortgagee in no way terminates the mortgage. At the same time, a bona fide purchaser of mortgaged property, who has not been informed that the real estate is the subject of the mortgage, has sufficient legal remedies under current legislation of Ukraine in case of violation of his constitutional property rights as well as the requirements of the law when making a transaction.

The Constitutional Court notes that the provisions of Article 23.1 of Law No. 898, which determine the consequences of the transfer of ownership of a mortgage to a third party, do not directly address the issue of deprivation of the mortgagor (purchaser of mortgaged property) of ownership of the mortgage with foreclosure on the subject of the mortgage.

The applicant also raised the issue of compliance of the provisions of Article 23.2 of the Law No. 898 with the provisions of Articles 41.1, 41.2, 41.4 and 41.5 of the Constitution, but did not provide proper substantiation of the allegations regarding their unconstitutionality.

Thus, the Constitutional Court of Ukraine held to declare the provisions of Article 23.1 of the Law on Mortgage as such that comply with the Constitution (constitutional).

The constitutional proceedings in the case on the conformity with the Constitution (constitutionality) of the provisions of Article 23.2 of the Law on Mortgage shall be terminated on the basis of Article 62.1.4 of the Law on the Constitutional Court of Ukraine, i.e. inadmissibility of a constitutional complaint.
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