Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 7-r/2019 dated June 25, 2019 in the case upon the constitutional complaints of Maryna Kovtun, Nadiia Savchenko, Ihor Kostohlodov, Valerii Chornobuk regarding the conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 176.5 of the Code of Criminal Procedure

Citizens of Ukraine M. Kovtun, N. Savchenko, I. Kostohlodov, V. Chernobuk appealed to the Constitutional Court with a petition to consider the conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 176.5 of the Code of Criminal Procedure as amended (hereinafter – the Code), which stipulates that preventive measures in the form of personal obligation, personal guarantee, home arrest, pledge cannot be applied to persons who are suspected or accused of committing crimes under Articles 109-1141, 258-2585, 260, 261 of the Criminal Code.
Normative regulation in the field of criminal proceedings against a person and depriving her/him of freedom shall be based on the principles provided for in Articles 1, 3, 8.1, 8.2, 29.1, 29.2, 64.1 of the Fundamental Law.

According to Article 176.1 of the Code, preventive measures include personal obligation, personal guarantee, pledge, home arrest, keeping in custody.

Detention is the most stringent preventive measure among all measures provided for by the Code.

Having determined the criteria for application of a preventive measure in the form of detention by the investigating judge, the court, the legislator has complied with the international standards regarding detention, has balanced the need to ensure the effective exercise of criminal proceedings and the right to freedom and personal inviolability of the person regarding whom it has been initiated and has envisaged the detention of such a person solely on the basis of a motivated judicial decision.

The Law "On Amendments to the Criminal and Criminal Procedural Codes of Ukraine Regarding the Inevitability of Punishment for Certain Crimes Against Basics of National Security, Public Safety and Corruption Offenses" dated October 7, 2014 (hereinafter referred to as the Law), Article 176 of the Code was supplemented by Article 176.5, which stipulates that preventive measures in the form of personal obligation, personal guarantee, home arrest, pledge cannot be applied to persons who are suspected or accused of committing crimes under Articles 109-1141, 258-2585, 260, 261 of the Criminal Code.

The legislative initiative to amend the Code by the Law was necessitated by the need to increase the effectiveness of investigation of individual crimes against the foundations of Ukraine's national security and public safety.

Through the established normative regulation of the selection of a preventive measure for persons who are suspected or accused of committing crimes provided for in Articles 109-114¹, 258-258⁵, 260, 261 of the Criminal Code, an investigating judge, the court, having weighed up the relevant risks, the circumstances of a particular case cannot applied to the indicated persons another preventive measure, softer than detention. Accordingly, a preventive measure provided for against such persons is exclusively detention, which is substantiated at the legislative level only by the qualification of the crime in which they are suspected or accused of, that is, the investigating judge, the court is deprived of the opportunity to make a motivated court decision and to provide a proper justification for the detention, and this is not in line with international practice.
From the analysis of Article 29.2 of the Constitution, it is seen that there are no exceptions to the grounds for the application of a preventive measure in the form of detention related to the gravity of the offense committed by him/her. That is, even when it comes to the crimes that impinge on national security or public safety, a motivated court decision to detain a person who is suspected or accused of committing a crime is compulsory.

At the same time, it follows from Article 29.2 of the Constitution that the reason for the legitimate restriction of the right to liberty through the application of a preventive measure in the form of detention is, in particular, a decision which is not only formally adopted by the court, but it must be well-grounded and fair.

Thus, detention upon a motivated decision by an investigating judge, a court within the meaning of Article 29.2 of the Constitution, meets the principle of the rule of law and minimises the risk of arbitrariness, which cannot be achieved, given only the gravity of the crime and without assessing the specific circumstances of the case, the real reasons which cause the necessity to detent a person, impossibility to apply other, softer, preventive measures.

Consequently, the provisions of Article 176.5 of the Code allow the application of a preventive measure in the form of detention on the basis of a purely formal court decision which violates the principle of the rule of law. The disputed norm substantiates the necessity of the detention by the gravity of the crime that does not ensure the balance between the purpose of its application in the criminal proceedings and the right of a person to freedom and personal inviolability.
Thus, the Constitutional Court of Ukraine held to declare the provisions of Article 176.5 of the Code of Criminal Procedure, which stipulates that preventive measures in the form of personal obligation, personal guarantee, home arrest, pledge cannot be applied to persons who are suspected or accused of committing crimes under Articles 109-1141, 258-2585, 260, 261 of the Criminal Code as such that do not conform to the Constitution (are unconstitutional) and shall lose their effect from the date of the adoption of this Decision by the Constitutional Court.
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