Summary to the Decision of the Constitutional Court of Ukraine №7-rp/2016 dated December 20, 2016 in the case upon the petition of the Supreme Court regarding the conformity to the Constitution of Ukraine (constitutionality) of the provisions of the second sentence of Article 43.7, the first sentence of Article 54.1 of the Law of Ukraine "On pension provision of persons dismissed from military service and some other persons" 
The Supreme Court applied the Constitutional Court of Ukraine to recognise the provisions of the second sentence (in the constitutional petition – Article 43.5) of Article 43.7, the first sentence of Article 54.1 of the Law of Ukraine "On pension provision of persons dismissed from military service and some other persons" № 2262-XII dated April 9, 1992 with amendments (hereinafter referred to as "the Law № 2262") in conjunction with item 2 of Chapter III  "Final provisions" of the Law of Ukraine "On introducing amendments to certain legislative acts of Ukraine on pensions" № 213-VIII dated March 2, 2015 (hereinafter referred to as "the Law № 213"), item 2 of Chapter II "Final provisions" of the Law of Ukraine "On introducing amendments to certain legislative acts of Ukraine" № 911-VIII dated December 24, 2015 (hereinafter referred to as "the Law № 911") as non-conforming to the Constitution of Ukraine (unconstitutional).
 According to item 1.3 of Chapter I of the Law of Ukraine "On introducing amendments to certain laws of Ukraine on social protection of reservists, suffered from Anti-terrorist operations, and their families" № 1080-VIII dated April 12, 2016 Article 43 of the Law № 2262 after Article 43.3 was supplemented with two new paragraphs, and as a result, Article 43.5 became Article 43.7 without changes in the content that does not preclude to provide its reviewing on conformity to the Constitution of Ukraine (constitutionality).

 According to the provisions of the second sentence of Article 43.7 of the Law № 2262, temporarily, during the period from January 1, 2016 till December 31, 2016, the maximum amount of pension (including bonuses, promotions, additional pension, the target cash benefits, pensions for special merits before Ukraine, indexation and other additional payments to pensions, established by legislation, except additions to allowances to certain categories of persons that have special merits before the Motherland) is limited by the amount that can not exceed 10,740 UAH. The provisions of the first sentence of Article 54.1 suspended the payment of granted pensions to persons (except invalids of the I and II groups, disabled veterans of the III group, military veterans and combatants, persons under Article 10.1 of the Law "On the status of war veterans, guarantees of their social protection") working in the offices and under conditions stipulated by the Laws "On state service", "On Prosecutor's Office", "On the judicial system and status of judges". 
The Constitutional Court of Ukraine notes that the provision of social protection of citizens serving in the Armed Forces and other military units and members of their family is stipulated in Article 17.5 of Chapter I "General Provisions" of the Constitution of Ukraine, which defines the following fundamentals of the constitutional order in Ukraine as, in particular, sovereignty, territorial integrity and inviolability of Ukraine, the protection of which is relied on the Armed Forces and other military units.

 According to Article 156 of the Fundamental Law a draft law on introducing amendments to Chapter I — "General Principles", is submitted to the Verkhovna Rada of Ukraine by the President of Ukraine, or by no less than two-thirds of the constitutional composition of the Verkhovna Rada of Ukraine, and on the condition that it is adopted by no less than two-thirds of the constitutional composition of the Verkhovna Rada of Ukraine, and is a proved by an All-Ukrainian referendum designated by the President of Ukraine.

The special constitutional procedure of introducing amendments to Chapter I "General Principles" of the Constitution is stipulated by the specificity of the subject of its regulation, that is the constitutional order in Ukraine, in particular the need to ensure national security and defense, the need to protect national sovereignty and territorial integrity of Ukraine as a sovereign and independent, democratic, social and law-based state.


The above is the ground for the conclusion that the persons serving in the Armed Forces and other military units formed in accordance with the laws and members of their families have a special status and special conditions of social protection.

The organisational, legal and economic measures to ensure adequate social protection of citizens serving in the Armed Forces and other military units and members of their family are not associated with disability, unemployment or lack of sufficient means of subsistence (Article 46 of the Constitution), but the peculiarity of the performed duties by them concerning the provision of one of the most important functions of the state – protection of the sovereignty and territorial indivisibility of Ukraine (article 17.1 of the Fundamental Law).

The Constitutional Court of Ukraine considers that norms-principles of Article 17.5 of the Constitution concerning the provision by the state of the social protection of citizens serving in the Armed Forces and other military units and also the members of their families are priority and have an absolute nature. Thus, those measures aimed at ensuring by the state of social protection of this category of persons, in interrelation, in particular, with economic suitability, social and economic circumstances can not be abolished or narrowed.

The disputed provisions of the Law № 2262 temporarily, during the period from January 1, 2016 till December 31, 2016 limit the maximum amount of pension (including bonuses, promotions, additional pension, the target cash benefits, pensions for special merits before Ukraine, indexation and other additional payments to pensions, established by legislation, except additions to allowances to certain categories of persons that have special merits before the Motherland) by the amount that can not exceed 10,740 UAH (second sentence of Article 43.7), and also suspend payments of the granted pensions to persons (except disabled of the I and II groups, disabled veterans of the III group, military veterans and combatants, individuals subject to Article 10.1 of the Law "On status of war veterans, guarantees of their social protection") working in the offices and under conditions stipulated by the Laws "On the state service", "On the Prosecutor's Office", "On the judicial system and the status of judges" (the first sentence of Article 54.1).
The Constitutional Court of Ukraine states that the restriction of maximum amount of pension and suspension of granted pension payments to the persons, entitled to pension provision under the Law № 2262, violates the sense of the constitutional guarantees concerning unconditional provision of social protection of the persons, envisaged in Article 17.5 of the Constitution, obliged to protect sovereignty, territorial indivisibility and inviolability of Ukraine.   
The Constitutional Court of Ukraine held to recognise the provisions of the Law of Ukraine "On pension provision of persons dismissed from military service and some other persons" № 2262-XII dated April 9, 1992 with amendments as non-conforming to the Constitution of Ukraine (unconstitutional), in particular:

– provisions of Article 43.7, whereby the maximum amount of pension (including bonuses, promotions, additional pension, the target cash benefits, pensions for special merits before Ukraine, indexation and other additional payments to pensions, established by legislation, except additions to allowances to certain categories of persons that have special merits before the Motherland) can not exceed 10 living wages, established for the persons, that lost their ability to work; temporarily, for the period from  January 1, 2016 till  December 31, 2016, the maximum amount of pension (including bonuses, promotions, additional pension, the target cash benefits, pensions for special merits before Ukraine, indexation and other additional payments to pensions, established by the legislation, except additions to allowances to certain categories of persons having special merits before the Motherland) can not exceed 10,740 UAH;

 - the first sentence of Article 54.1 whereby temporarily, during the period from January 1, 2016 till  December 31, 2016, granted pensions/monthly lifetime allowance are not paid to the persons (except invalids of I and II groups, disabled veterans of III group, military veterans and combatants, persons subject to Article 10.1 of the Law "On the status of war veterans, guarantees of their social protection") working in the offices and under conditions stipulated by the Laws "On state service", "On Prosecutor's Office", "On judicial system and status of judges".

The provisions of Article 43.7, first sentence of Article 54.1 of the Law "On pension provision of persons discharged from military service and some other persons" dated April 9, 1992 № 2262-XII with amendments, recognised unconstitutional, lose their effect from the day the Constitutional Court adopts this Decision.
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