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[bookmark: _GoBack]Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 6-r(II)/2024 dated May 13, 2024, in the case upon the constitutional complaint of Volodymyr Lopushanskyi regarding the compliance of Articles 3.2, 4.2.1.9 of the Law “On Court Fee” with the Constitution of Ukraine (constitutionality) (case on binding nature of a court decision)


V. Lopushanskyi appealed to the Constitutional Court of Ukraine with a petition to declare Articles 3.2, 4.2.1.9 of the Law “On Court Fee” No. 3674-VI dated July 8, 2011, as amended, (hereinafter, the “Law”) as such that do not comply with Constitution (are unconstitutional).
Article 3.2 of the Law defines the list of applications for submission of which the court fee is waived.
Article 4.2.1.9 of the Law sets out the court fee rates for filing appellate and cassation complaints against a court ruling, as well as an application for joining an appellate or cassation complaint against a court ruling.
The author of the petition stresses that the application of the disputed provisions of the Law in the final court decision in his case violates his right to judicial protection and to appeal in court against decisions, actions or inactions of the bodies of state power, local self-government bodies, officials and employees (Articles 55.1, 55.2 of the Constitution) and do not ensure the state’s execution of the court decision and control over its execution (Article 1291 of the Fundamental Law).
The subject of constitutional review in this case are Articles 3.2, 4.2.1.9 of the Law in terms of the obligation of the plaintiff (recoverer in enforcement proceedings) to pay a court fee for filing an appellate or cassation complaint against a court ruling issued upon deliberation of a complaint against a decision, actions or inactions of a state enforcement officer or other official of the state enforcement service in the course of execution of a court decision.
The Constitutional Court of Ukraine holds that the right to judicial protection established by Article 55.1 of the Constitution should be considered with regard to the fundamental principles of judicial proceedings, as defined by Article 129.2 of the Constitution and taking into account the right to a fair trial (which includes the obligation of the state to execute a court judgment) guaranteed by Article 6 of the Convention.
Failure of the state to fulfil this obligation contradicts the provisions of Articles 129.2.9, 1291.1 and 1291.2 of the Constitution and leads to a violation of the right of person to judicial protection, and reduces the effectiveness of the judicial process, which is incompatible with the rule of law principle set forth in Article 8.1 of the Constitution.
It follows from the provisions of the Law impugned by the subject of the right to a constitutional complaint that a court fee is payable for filing an appellate or cassation complaint against a court ruling upon the deliberation of a complaint filed in accordance with Article 447 of the Civil Procedure Code, while no court fee is payable for filing a complaint against a decision, action or inaction of a state enforcement officer or other official of the state enforcement service or a private enforcement officer.
The obligation to pay a court fee for filing an appellate or cassation complaint against a first instance court ruling, as set out in provision of Article 4 of the Law, may be considered a clear and fair element of the mechanism of controlling the execution of a court decision as an integral part of the right of access to a court.
According to the provisions of the Law, which are impugned by V. Lopushansky, a deliberation of an appellate or cassation complaint against a court ruling upon deliberation of a complaint filed under Article 447 of the Civil Procedure Code is associated with the need for a person to pay a court fee, the Constitutional Court of Ukraine states that there was an unjustified interference with the recoverer’s right of access to a court, since a person who paid the court fee for filing a claim with the court, gained access to the court and obtained a binding court decision in his/her favour, has to pay an additional (repeated) court fee for judicial review over the execution of the court decision.
The state failed to create adequate legal mechanisms for exercising the right of access to a court, as well as the lack of real judicial review at the stage of execution of a court decision, since there is a complication of the practical exercise of the right of access to a court by a person (recoverer in enforcement proceedings), which is a violation of the constitutional principles of justice and the principles of civil procedure law.
Thus, the Constitutional Court of Ukraine declared Articles 3.2, 4.2.1.9 of the Law as inconsistent with the Constitution (are unconstitutional) in that they allow for the collection of court fees when filing appellate and cassation complaint against a court ruling issued upon the adoption of the deliberation of a complaint against a decision, actions or inactions of a state enforcement officer or other official of the state enforcement service or a private enforcement officer in the course of execution of a court decision delivered in accordance with the Civil Procedure Code of Ukraine.
The provisions of the Law declared unconstitutional in this aspect shall cease to be effective six months after the date of this Decision delivery by the Constitutional Court of Ukraine.
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