
Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 6-r(ІІ)/2021 dated September 16, 2021 upon the constitutional complaints of Dmytro Krupko on the compliance of Articles 81.1 and 82.1 of the Criminal Code of Ukraine with the Constitution of Ukraine (constitutionality), Volodymyr Kostin and Oleksandr Melnychenko on the compliance of Article 82.1 of the Criminal Code of Ukraine with the Constitution of Ukraine (constitutionality) and upon the constitutional complaint of Viktor Hohin on the compliance of Article 81.1 of the Criminal Code of Ukraine with the Constitution of Ukraine (constitutionality) (the case regarding review of the sentence of a person sentenced to life imprisonment)

According to the provisions of Article 81.1 of the Criminal Code (hereinafter referred to as “the Code”) “persons serving a sentence in the form of correctional labour, service restrictions for servicemen, restraint of liberty, detention in a disciplinary battalion of servicemen or imprisonment may be granted parole instead of serving punishment. A person may be released on parole in whole or in part from serving an additional sentence.”
According to the provisions of Article 82.1 of the Code, “in regard to persons serving a sentence in the form of restriction or imprisonment, the unserved part of the sentence may be replaced by a milder punishment by the court. In such cases, a milder sentence shall be imposed within the time limits set out in the General Part of this Code for that type of sentence and shall not exceed the unserved sentence imposed by the sentence.”
The subjects of the right to constitutional complaint claim that Articles 81.1 and 82.1 of the Code do not comply with Article 28.2 of the Constitution, as they do not regulate the issue of parole from life imprisonment or replacing the unserved part of the sentence of life imprisonment with a milder sentence.

Human being is a highest value of Nature, whence come the inherent human rights and freedoms, that is, those that are natural. Human dignity as a source of all human rights and freedoms and their basis is one of the fundamental values of the Ukrainian constitutional order. 

The right to respect for human dignity is unconditional; in public international law, this is expressed through a generally accepted formula - jus cogens (imperative norm), which categorically prohibits all forms of inhuman or degrading treatment or punishment. The provisions of Articles 3, 28.1, and 28.2 of the Constitution constitute an imperative for the state to provide legal guarantees of the dignity inherent in every human being from birth. This imperative applies to the attitude of the state towards persons sentenced to restriction or imprisonment.
Although the conviction of a person who committed an offense to serve a sentence of restriction or imprisonment will inevitably have the effect of restricting his or her right to liberty and security, this does not mean that the state is allowed to infringe, restrict or deny human dignity.
The introduction and application of criminal penalties in the domestic legal order cannot be carried out only in accordance with the domestic criteria of criminal justice.
Life imprisonment is the exclusive and most severe type of punishment established by the Code for the commission of an exhaustive list of especially serious crimes, the most dangerous for society and the state, when imprisonment for a certain period cannot achieve the purpose of punishment.
The Code's separation of life imprisonment as the exclusive and most severe type of punishment is consistent with the principles of proportionality of the gravity of the crime and punishment for its commission, justice in criminal law. However, in order to implement these principles in criminal law and within the functioning of the institutions of parole and/or replacement of the unserved part of the sentence, the procedure for early release of convicts from life imprisonment should be specified, which would take into account the legal nature of this type of punishment and did not allow its equating with other types of criminal punishment.

If a court sentences a guilty person to imprisonment, including sentencing him/her to life imprisonment, the state has a positive obligation to assist in preparing such a person for his/her possible reintegration into society (social rehabilitation) based on the fact that the state is always facing the requirement to provide everyone with the means to live a full life in a free society. In this case, there is reason to believe that correction and social rehabilitation - as integral elements of the purpose of any criminal punishment - is the right of a person sentenced to life imprisonment.
In the context of the Ukrainian constitutional order, the prisoner's interest in social rehabilitation (resocialisation) follows from Article 23 of the Constitution.
Such punishment is imprisonment for an indefinite period. It causes one-of-a-kind suffering, since it deprives the prisoner of the opportunity to be certain about his/her release on a particular day in the future. Uncertainty of this nature is very painful for those sentenced to life imprisonment without the prospect of release. Such uncertainty and the pain it causes are detrimental to human dignity.
The procedure for release from life imprisonment as a result of pardon cannot be regarded as providing a realistic prospect of release within the meaning of the principles set out by the European Court of Human Rights in its case-law on the interpretation of Article 3 of the Convention.
The European Court of Human Rights found a violation of Article 3 of the Convention by Ukraine on the grounds that life imprisonment is a sentence without the prospect of release.
The punishment established by the Code in the form of life imprisonment as a punishment without the prospect of release is incompatible with the requirements of the Constitution of Ukraine.
The term “life imprisonment” means a term of imprisonment that lasts until the end of life. The term of imprisonment in the form of life imprisonment covers the period between two events in time: the first - the moment of entry into force of the sentence, the second - which inevitably occurs - death. Therefore, it is impossible to determine a certain part of the term of serving a sentence of a person sentenced to life imprisonment for the purpose of applying Articles 81 and 82 of the Code. Articles 81 and 82 of the Code do not provide a special and proper procedure for early release from serving a sentence of life imprisonment.
Inapplicability to persons serving a sentence of life imprisonment, of the institute of parole, which is regulated by Article 81 of the Code, and/or the institute of replacing the unserved part of the sentence with a milder one, as provided for in Article 82 of the Code, in systematic connection with other provisions of the Code, which regulate the issue of life imprisonment, indicates the absence of any prospect of release of such persons. In the context of Ukrainian law, such a form of punishment as life imprisonment results in the lifelong exclusion of a person from society, which has a purely punitive function.
Life imprisonment of a person without further possibility of his or her release means equating the term of life imprisonment with imprisonment until the end of human life, and therefore denies not only the purpose of punishment but also the very essence of human dignity, calls into question its absolute nature and violates positive duty of the state to protect human dignity, and therefore does not comply with Articles 3.1, 23, 28.2, 63.3 of the Constitution.
It is the duty of the Verkhovna Rada to legislatively provide a realistic prospect of releasing persons sentenced to life imprisonment from further serving such a sentence by regulating the procedure for replacing life imprisonment with a milder punishment or parole. It should be borne in mind that the replacement of the unserved part of the sentence in the form of life imprisonment with a milder punishment should not be a prerequisite for parole. In addition, the Constitutional Court considers that a person sentenced to life imprisonment should also, if necessary, be provided with unimpeded provision of free legal aid in order to properly prepare the required documents and protect his or her interests when considering the issue of parole and/or replacement of the unserved part of the sentence with a milder sentence through a judicial review.
Thus, the Constitutional Court of Ukraine held to declare Articles 81.1 and 82.1 of the Criminal Code to be unconstitutional due to the fact that they make it impossible to apply them to persons sentenced to life imprisonment.

The Court held to oblige the Verkhovna Rada of Ukraine to immediately bring the normative regulation established by Articles 81 and 82 of the Criminal Code into compliance with the Constitution of Ukraine and this Decision.
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