
Summary to the Decision of the Second Senate of the Constitutional Court dated June 24, 2020 No. 6-r(II)/2020 in the case upon the constitutional complaints of Eduard Serhiiovych Kariakin and Ukraine Eco Coal Trade House LLC regarding the compliance of the provisions of Article 79.1 of the Law of Ukraine “On Banks and Banking” with the Constitution of Ukraine

Kariiakin E.S., and Ukraine Eco Coal Trade House LLC appealed to the Constitutional Court to review the conformity to the Constitution (constitutionality) of Article 79.1 of the Law “On Banks and Banking” (hereinafter referred to as the Law No. 2121) , according to which “a bank or other persons covered by the supervisory activities of the National Bank of Ukraine have the right to appeal in court against decisions, actions or omissions of the National Bank of Ukraine or its officials.”
During the consideration of this case by the Constitutional Court, the Law No. 2121 was amended by the Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on Improving Banking Regulation Mechanisms” dated May 13, 2020 No. 590 – IX, which entered into force on May 23, 2020. The Constitutional Court considers that the introduction of these amendments does not affect the essence of the disputed provision of Article 79 of the Law No. 2121 in terms of issues raised in the constitutional complaints.

The Constitutional Court pointed out the importance of the provisions of Articles 55.1 and 55.2 of the Constitution regarding the right of everyone to defend in court their rights and freedoms that are violated or otherwise oppressed by decisions, actions or omissions of subjects of power, and points to inadmissibility of discrimination regarding the exercise by a person of the specified right and deprivation of his/her constitutional right to judicial protection.

The Constitutional Court considers that guaranteeing to everyone the right of access to a court to appeal against decisions, actions or omissions of subjects of power by the provision of Article 55.2 of the Constitution is a requirement of the rule of law. Such access does not automatically mean the illegality of these decisions, actions or omissions, but is aimed at judicial review of their legality and legitimacy, which not only provides effective protection of the rights and freedoms of every person affected by the illegal activities of subjects of power, but also contributes to the maintenance of law and order in general by identifying and eliminating illegitimate manifestations in such activities.

The Constitutional Court emphasises that the purpose of justice is to protect violated, disputed rights and freedoms that belong directly to the person applying to the court for their protection. Therefore, the exercise of the right guaranteed by Article 55.2 of the Constitution to apply to a court to appeal against decisions, actions or omissions of subjects of power must be ensured in accordance with the stated purpose of justice. At the same time, this right is due to the fact that every person should be given the opportunity to justify in court his/her conviction in the illegality of interference by the subjects of power in his/her rights and freedoms.

The Constitutional Court notes that the legislation should avoid prohibitions or restrictions on the exercise by each person of the right to appeal in court against decisions, actions or omissions of subjects of power, including by defining at the legislative level an exhaustive list of persons, who have the right to such an appeal, because the non-inclusion of a person in this list makes it impossible for him/her to prove in court his/her conviction in the need to protect his/her violated rights, freedoms by these decisions, actions or omissions. It is the presence of such a belief in each person is an essential feature of his/her right to apply to court to appeal against decisions, actions or omissions of the subjects of power, and therefore a necessary prerequisite for the exercise of this right.

The Constitutional Court finds that the provision of Article 79.1 of Law No.2121 establishes an exhaustive list of persons who have the right to appeal against decisions, actions or omissions of the National Bank, its officials and civil officers, and includes a bank or other persons covered by the supervisory activities of the National Bank of Ukraine, the latter are the bank’s stakeholders of significant share in the bank (in particular, those who directly and/or indirectly, independently or jointly with other persons own 10 percent or more of the authorised capital of a legal entity) and members of banking groups.

In this way, access to court is not possible for persons not included in this list, in particular the bank's shareholders who do not own significant shares in the bank, which discriminates against them on the basis of property and deprives them of the opportunity to prove their conviction in court to protect legitimate interests violated by decisions, actions or omissions of the subject of power. Thus, contrary to the principle of the rule of law, the right of this category of persons to access to court and further effective legal protection of their rights and legitimate interests is levelled.
Thus, the Constitutional Court of Ukraine declared the specific provision of Article 79.1 of the Law “On Banks and Banking” as such that does not conform to the Constitution (is unconstitutional) and shall lose its effect from the day of the adoption of this Decision by the Constitutional Court.
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