Summary to the Decision of the Constitutional Court of Ukraine dated September 8, 2016 № 6-rp/2016 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 21.5 of the Law of Ukraine on "On Freedom of Conscience and Religious Organisations"(the case of advance notification of public services, religious rites, ceremonies and processions)
Subject of the right to constitutional petition – Ukraine Parliamentary Commissioner for Human Rights – applied to the Constitutional Court of Ukraine to consider the conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 21.5 of the Law of Ukraine "On Freedom of Conscience and Religious Organisations" with amendments (hereinafter referred to as the “Law”).

According to Article 21 "Religious rites and religious ceremonies" of the Law the religious organisations shall have the right to establish and maintain freely accessible places of public worship or religious meetings and places respected in a particular religion (places of pilgrimage) (paragraph one); public worship, religious rites, ceremonies and processions shall be freely held in religious buildings and in surrounding areas, in places of pilgrimage, institutions of religious organisations, cemeteries, places of individual graves and crematoria, apartments and houses of citizens and institutions, organisations and enterprises on the initiative of employees and upon agreement of administration (paragraph two); the command of military units shall allow to military personnel to participate in public worship and in performance of religious rites (paragraph three); public worship and religious rites in clinics, hospitals, nursing and disabled homes, places of pretrial detention and serving sentence shall be carried out at the request of citizens who stay in them, or on the initiative of religious organisations; administration of these institutions shall facilitate it, be involved in the timing and other conditions of service, rite or ceremony (paragraph four).
 Under the provisions of Article 21.5 of the Law, in other cases public worships, religious rites, ceremonies and processions shall be held each time with the permission of relevant local state administration, executive body of settlement, village, city council; applications for the said permit shall be submitted no later than ten days before the term of worship, religious rite, ceremony or procession, except in cases of urgency.
 According to the petitioner, the provisions of Article 21.5 of the Law "are contrary to the constitutional prescriptions on peaceful assemblies enshrined in Article 39 of the Constitution of Ukraine, as they are setting a permitting procedure instead of notification procedure".

Direct effect of the provisions of the Constitution of Ukraine means that these rules shall be applied directly. Laws of Ukraine and other legal acts may only develop constitutional norms but not change their content. Laws of Ukraine and other legal acts shall be applied only in the part that does not contradict the Constitution of Ukraine.
 In Ukraine human rights and freedoms are inalienable and inviolable; constitutional rights and freedoms are guaranteed and shall not be abolished; social life in Ukraine is based on the principles of political, economic and ideological diversity; no ideology shall be recognised by the State as mandatory; everyone has the right to freedom of convictions and religion. This right includes freedom to profess or not to profess any religion, to perform alone or collectively and without constraint religious rites and ceremonial rituals, and to conduct religious activity (Article 15.1, 15.2 21, 22.2, 35.1 of the Fundamental Law of Ukraine).
 According to the Constitution of Ukraine, Every person has the right to free development of his or her personality if the rights and freedoms of other persons are not violated thereby, and has duties before the society in which the free and comprehensive development of his or her personality is ensured; Citizens have the right to assemble peacefully without arms and to hold meetings, rallies, processions and demonstrations, upon notifying in advance the bodies of executive power or bodies of local self-government (Articles 23, 39.1).

The Constitutional Court considers that the right to freedom of convictions and religion along with other fundamental rights and freedoms are the basis for the establishment and functioning of a democratic society. Comprehensive strengthening and ensuring these rights and freedoms is the main duty of Ukraine as a democratic legal state.
The right to freedom of convictions and religion may be performed alone or collectively, in private or public places. Implementation of this right, particularly in a public place is related to the implementation of the right to aassemble peacefully without arms and to hold meetings, rallies, processions and demonstrations provided by Article 39.1 of the Constitution of Ukraine.

According to the case law of the European Court of Human Rights, since the religious communities traditionally exist in the form of organised structures, Article 9 of the 1950 European Convention on Human Rights (hereinafter referred to as the “Convention”), which provides for the right of everyone to freedom of thought, conscience and religion, should be interpreted in accordance with Article 11, which guarantees to everyone the freedom of peaceful assembly and freedom of association with other persons and protects citizens' associations from unjustified interference by the state; religious gatherings are protected by Article 11 of the Convention, which applies both to private meetings and at meetings in public places, as well as static assemblies and public processions.


Based on a systematic analysis of the norms of the Constitution of Ukraine the Constitutional Court of Ukraine considers that the right to freedom of convictions and religion may be exercised, particularly in the form of public worship, religious rites, ceremonies and processions. If such measures are public and have peaceful nature, they should fall under the requirements of Article 39 of the Constitution of Ukraine, including advance notification of executive authorities or local government about their conduct.


For the protection of human and citizen’s rights and freedoms, ensuring proper functioning of a democratic society, public authorities and local governments, laws of Ukraine allow for appropriate restrictions on religious activity, including in a public place. In case a of peaceful assembly of religious nature (public worship, religious rites, ceremonies, processions, etc.) in a public place, restrictions specified in Article 39.2 of the Constitution of Ukraine may apply to its organisers and participants, i.e. court according to the law may restrict implementation of the right for freedom of convictions and religion of individuals in a public place in the interests of national security and public order to prevent disorder or crime, protect public health or the rights and freedoms of others.


The Constitutional Court of Ukraine believes that, the requirement to obtain in advance permission for specific peaceful religious gatherings in public places enshrined in the provisions of Article 21.5 of the Law runs contrary to the provisions of Article 39 of the Constitution of Ukraine which as norms of direct effect set the need to only notify in advance the executive agencies or local governments on holding a peaceful assembly, which can have both religious and non-religious nature.


According to Article 24.2 of the Constitution of Ukraine there shall be no privileges or restrictions based on religious and other beliefs. The provisions of Article 21.5 of the Law do not contain discriminatory restrictions on the activities of specific religious organisations, yet they define the permissible procedure for holding peaceful religious meetings, which differs from the procedure of assembly of non-religious nature.



In a democratic, law-based state there can not be set a different procedure of peaceful assemblies depending on their organisers and participants, purpose and location, form, etc., namely: a permit is required in some cases, whereas in other – notification in advance about its intention to hold such meeting.


Therefore, Article 24 of the Constitution of Ukraine in conjunction with Article 35.1, Article 39.1 obliges the State to create common legal mechanisms that regulate the conducting by the citizens, public or religious organisations, other legal entities of public assemblies of religious and non-religious nature. Such meetings should take place after prior notification of relevant bodies of the executive authorities or local governments.


Given the above, the Constitutional Court of Ukraine has concluded that the provisions of Article 21.5 of the Law, namely "in other cases public worship, religious rites, ceremonies and processions shall be held each time with the permission of the local state administration, executive body of settlement, village, city ​​council; applications for the said permission shall be submitted not later than ten days before the worship, rite, ceremony or procession, except in cases of urgency", contradict the requirements of Articles 8, 24, 35, 39 of the Constitution of Ukraine.


The Constitutional Court of Ukraine proceeds from the fact that the Law was adopted before entry into force of the Constitution of Ukraine. According to item 1 of Section XV "Transitional Provisions" of the Constitution of Ukraine, laws and other normative acts, adopted prior to this Constitution entering into force, are in force in the part that does not contradict the Constitution of Ukraine.


The Constitutional Court of Ukraine has established that the provisions of Article 21.5 of the Law contradict the Constitution of Ukraine, which is the ground to declare them as such that do not comply with the Constitution of Ukraine (unconstitutional), and therefore these provisions shall not be applied.


The Constitutional Court of Ukraine is the sole body of constitutional jurisdiction in Ukraine, which decides on issues of conformity of laws and other legal acts with the Constitution of Ukraine (Article 147 of the Constitution of Ukraine). This means that issues regarding the compliance of these acts with the Constitution of Ukraine (constitutionality) fall under the jurisdiction of the  Constitutional Court of Ukraine.


So, if the Constitutional Court of Ukraine in the process of considering the case finds contradiction (inconsistency) of laws and other legal acts (their particular provisions) with the Constitution of Ukraine, they shall lose effect from the day the Constitutional Court of Ukraine adopts the decision on their unconstitutionality (Article 152 of the Constitution of Ukraine). This applies not only to legislative acts of Ukraine but also to legal acts of Ukrainian SSR and the Soviet Union, which continue to be applied after the adoption of the Constitution of Ukraine. The powers of the Constitutional Court of Ukraine on declaring these acts to be contrary with the Constitution of Ukraine (unconstitutional), come from item 1 of Section XV "Transitional Provisions" of the Constitution of Ukraine.


The provisions of the Resolution of the Verkhovna Rada of Ukraine "On the procedure of temporary effect of separate legislative acts of the Soviet Union on the territory of Ukraine " dated September 12, 1991 № 1545-XII establish that "before the adoption of appropriate legislative acts of Ukraine on the territory of the Republic acts of the Soviet Union on issues which are not regulated by the legislation of Ukraine, shall be applied provided that they do not contradict the Constitution and laws of Ukraine". Therefore, on the territory of Ukraine public authorities, local governments, their officials and officers continue to apply the provisions of the Decree of the Presidium of the Verkhovna Rada of Soviet Union "On the procedure of organisation and conduction of meetings, rallies, marches and demonstrations in the Soviet Union" dated July 28, 1988№ 9306-XI, which provides for the procedure of conduction by citizens of peaceful assemblies provided a permission is obtained from relevant body of state power or local government only.


The Constitutional Court of Ukraine notes that according to Article 39 of the Constitution of Ukraine, which stipulates the need to only inform the executive bodies or local authorities on conducting a peaceful assembly in advance, as well as in terms of the legal positions set out in this Decision, the given decree contradicts the Constitution of Ukraine and in accordance with its item 1 of Section XV "Transitional provisions" is invalid on the territory of Ukraine and may not be applied.

Thus, the Constitutional Court of Ukraine held to recognise as such that do not conform to the Constitution of Ukraine (unconstitutional):

 - the provisions of Article 21.5 of the Law of Ukraine "On Freedom of Conscience and Religious Organisations" dated April 23, 1991 № 987–XII with amendments;

 - Decree of the Presidium of the Supreme Council of the USSR "On the procedure of organising and conducting meetings, rallies, street manifestations and demonstrations in the USSR" dated July 28, 1988 № 9306–XI.

The provisions of Article 21.5 of the Law of Ukraine "On Freedom of Conscience and Religious Organisations" dated April 23, 1991 № 987-XII with amendments, Decree of the Presidium of the Supreme Council of the USSR "On the procedure of organising and conducting meetings, rallies, street manifestations and demonstrations in the USSR" dated July 28, 1988 № 9306-XI declared unconstitutional, shall lose their effect from the day of adoption of this Decision by the Constitutional Court of Ukraine.
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