Summary to the Decision of the Grand Chamber No. 5-r/2018 dated May 22, 2018 in the case upon the constitutional petition of 49 People’s Deputies on conformity of paragraph 12 of Section I of the Law of Ukraine “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” dated December 28, 2014, No. 76-VIII to the Constitution of Ukraine (constitutionality)

49 People's Deputies applied to the Constitutional Court of Ukraine with the constitutional petition on the conformity of paragraph 12 of Section I of the Law of Ukraine “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine”, adopted by the Verkovna Rada of Ukraine dated December 28, 2014, No. 76-VIII (hereinafter – the Law No. 76).

The above norm of the Law No. 76 amended the Law “On the basic principles of social protection of veterans of work and other citizens of old age in Ukraine” dated December 16, 1993, No. 3721-XII with amendments (hereinafter – the Law No. 3721).
The authors of the petition argue that the amendments to the Law No. 3721 in some cases abolished the existing human and citizen’s rights and freedoms, while in others, their content and scope were narrowed, which violated the provisions of Articles 8.2, 21, 22.1, 22.2, 46.1 of the Constitution.

The Constitution stipulates that Ukraine is social, law-based state (Article 1); human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; the State is answerable to the individual for its activity; to affirm and ensure human rights and freedoms is the main duty of the State (Article 3.2); the State ensures the social orientation of the economy (Article 13.4).
According to the Basic Law, human rights and freedoms are inalienable and inviolable (second sentence of Article 21); human and citizen’s rights and freedoms enshrined by this Constitution are not exhaustive, guaranteed and shall not be abolished (Articles 22.1, 22.2); constitutional human and citizen’s rights and freedoms shall not be restricted, except in cases envisaged by the Constitution of Ukraine (Article 64.1).
The Constitutional Court proceeds from the fact that the provisions of Article 22.3 of the Constitution are in a systematic connection with the other provisions of this Article.

According to Article 22 of the Fundamental Law, human and citizen’s rights and freedoms enshrined by the Constitution are not exhaustive (Article 22.1); constitutional rights and freedoms are guaranteed and shall not be abolished (Article 22.2); the content and scope of existing rights and freedoms shall not be diminished in the adoption of new laws or in the amendment of laws that are in force (Article 22.3).
Since Article 22 is contained in Chapter II “Human and Citizen’s Rights, Freedoms and Duties” of the Constitution and sets out a general requirement for legislative regulation of existing rights and freedoms, the provisions of Article 22.3 should be interpreted in conjunction with the provisions of Articles 22.1, 22.2, 64.1, 157.1 of the Basic Law and understood as such which apply to all existing human rights and freedoms, guaranteed by the Constitution.

According to Article 92.1.1 of the Constitution, human and citizen’s rights and freedoms, the guarantees of these rights and freedoms shall be determined exclusively by the laws of Ukraine.

Consequently, Article 22.3 of the Constitution should be understood as meaning that at adoption of new laws or at amendment of existing laws, narrowing of the content and scope of constitutional rights and freedom is not allowed, if such narrowing leads to a violation of their essence.

The Constitutional Court proceeds from the fact that Article 46 of the Constitution provides for citizens the right to social protection which includes the right to social provision in cases of complete, partial or temporary disability, the loss of the principal wage-earner, unemployment due to circumstances beyond their control and also in old age, and in other cases established by law (Article 46.1); establishes sources and mechanisms of social security of citizens (second paragraph); and establishes that pensions and other types of social payments and assistance that are the principal sources of subsistence, shall ensure a standard of living not lower than the minimum living standard established by law (Article 46.3). In a state which has been proclaimed to be social, the size of the subsistence minimum, determined by the legislator, must really provide a decent standard of living for a person.
The content of the law guaranteed by Article 46 of the Constitution is in line with its requirements, according to which, in particular, the human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value (Article 3.1); everyone has the right to a standard of living sufficient for himself or herself and his or her family that includes adequate nutrition, clothing and housing (Article 48).

The Constitutional Court holds that mentioned provisions of the Basic Law oblige the state to create an effective system of social protection of various categories of persons, which would facilitate the harmonisation of their living standards with the realisation of the right to sufficient standard of living for them and their families by providing appropriate social security. Social protection measures should embody the ideas of social solidarity and justice, be aimed at the protection of the individual in the event of possible social risks.

In the opinion of the Constitutional Court, the state, based on the existing financial and economic opportunities, has the right to resolve social issues at its own discretion. That is, in the event of a significant deterioration in the financial and economic situation, the emergence of a state of martial law or a state of emergency, the need to ensure the national security of Ukraine, the modernisation of the social protection system, etc., the state may carry out an appropriate redistribution of its expenditures in order to maintain a fair balance between the interests of the individual and society. However, the state cannot resort to restrictions which violate the essence of the constitutional social rights of individuals, which is directly related to the duty of the state to ensure sufficient living conditions compatible with human dignity under all circumstances.

The Constitutional Court emphasises that human dignity shall be interpreted as a right guaranteed by Article 28 of the Constitution, and as a constitutional value which fills human existence with meaning, it is the foundation for all other constitutional rights, the measure of determining their essence and the criterion of admissibility of possible restrictions of such rights. This is indirectly confirmed by the unique value of human dignity in the Constitution, according to which, in particular, the human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value (Article 3.1); all people are free and equal in their dignity and rights (Article 21); everyone is obliged to strictly abide by the Constitution of Ukraine and the laws of Ukraine, and not to encroach upon the rights and freedoms, honour and dignity of other persons (Article 68.1).

The Constitutional Court notes that the provisions of Articles 3, 21, 46, 48, 68 of the Basic Law are consistent with the international and European standards for “decent human life”, “minimum standards of living in human worthy conditions”, human rights “not to be hungry” and to “protection from poverty”, which should be the guidelines for a social state.
It is seen from the examination of legislative changes that they have abolished and limited a number of medical, transport, telecommunication and housing and communal privileges for veterans of work and persons who have “special labour merits to the Motherland”.

Thus, granting certain privileges to veterans of work and persons who have “special labour merits to the Motherland” is conditioned not by loss of their ability to work, unemployment, lack of sufficient means of subsistence, that is, those social risks referred to in Article 46.1 of the Constitution, but the need for recognition of their labour merits in professional activities related to long-term work, or “special labour merits to the Motherland”, and therefore, the provision of these persons privileges is a form of remuneration for their labour merits (“special labour merits to the Motherland”).
Analysing the legal nature of benefits, cancelled and narrowed by the provisions of paragraphs 12.1, 12.2 of Section I of the Law No. 76, the Constitutional Court proceeds from the fact that the existence of privileges for certain categories of citizens is provided at the constitutional level. Under Article 24.3 of the Constitution, equality of the rights of women and men is ensured: by its remuneration; by special measures for the protection of work and health of women; by establishing pension privileges, by creating conditions that allow women to combine work and motherhood; by legal protection, material and moral support of motherhood and childhood, granting paid leaves and other privileges to pregnant women and mothers inclusive. Pursuant to Article 53.3 of the Basic Law, the State ensures provision of state scholarships and privileges to pupils and students.

Thus, granting certain privileges to citizens is constitutionally permissible. Yet, the existence of the category “privilege” in the text of the Basic Law does not mean that this category is an element of the constitutional status of a person, in contrast to the fundamental human rights and freedoms and the guarantees of their implementation, which are necessary for the dignified existence and harmonious development of an individual. The Constitutional Court proceeds from the fact that in each particular case it must be established whether the privileges are connected with the inability of a person to have earnings, loss of such income or insufficient level of life support of a person and disabled family members, as well as whether they are aimed at securing sufficient living conditions compatible with human dignity.
The Constitutional Court considers that the privilegs, cancelled and limited by the provisions of paragraphs 12.1, 12.2 of Section I of the Law № 76, is an element of the special legal status of labour veterans and persons having "special labour merits to the Motherland", the form of remuneration for their labour merits ("special labour merits to the Motherland") and provide them with special legal opportunities. These privileges are not related to the social risks referred to in Article 46.1 of the Constitution of Ukraine, and are not aimed at ensuring minimum living requirements in conditions worthy of an individual, but have the nature of preferences that the state provides to labour veterans and persons who have "special labour merits to the Motherland".

So, the Verkhovna Rada, proceeding from the existing financial and economic possibilities of the state and with the aim of maintaining an equitable balance between the interests of the individual and society, has the opportunity to introduce, modify, cancel or renew such privileges, since they are not of a fundamental nature and, therefore, cannot be considered as constitutional rights, freedoms and guarantees for their implementation. In this aspect, the Constitutional Court notes that the prohibition to restrict the content and scope of existing rights and freedoms referred to in Article 22.3 of the Constitution concerns precisely the existing constitutional rights and freedoms, rather than medical, transport, telecommunications and housing and communal benefits, and limited by the provisions of paragraphs 12.1, 12.2 of Section I of the Law № 76, for labour veterans and persons having "special labour merits before the Motherland". 

Thus, the abolition and restriction on the basis of the Law № 76 of the said privileges for labour veterans and persons having "special labour merits to the Motherland" in no way entail the cancellation or reduction of the content and scope of their existing constitutional rights and freedoms, in particular the rights to social protection and an adequate standard of living as enshrined in Articles 46, of the Basic Law.

Examination of the provisions that were excluded from the Law № 3721 pursuant to paragraph 12.3 of Section I of the Law № 76 gives grounds to conclude that before such exclusion, the state had guaranteed the right to early retirement a year and a half before reaching the retirement age by the elderly people, an employment contract with whom was terminated for reasons that were independent of their will and were not a consequence of the actions of these persons. The negative consequences of such circumstances are the loss of these persons' earnings or other income envisaged by the legislation as means of existence and the inability to compete on the labour market on an equal footing due to the elderly age of this category of persons, which caused the need for their protection on the part of the state.

The Constitutional Court holds that guaranteeing by the state of the right to early retirement for the elderly people was aimed at ensuring these citizens from social risk, such as unemployment from circumstances beyond their control, and ensuring favourable conditions for their full and decent life in old age.

Given the above, the Constitutional Court must verify the requirement of paragraph 12.3 of Section I of the Law № 76 as to its compliance with the constitutional principles, in particular the principle of the rule of law.

In the opinion of the Constitutional Court, individuals are counting on the stability and legality of legal regulation, therefore, frequent and unpredictable changes in legislation impede the effective exercise of their rights and freedoms, as well as undermine the trust in state authorities, their officials and civil servants. Yet, the expectations of individuals cannot affect the introduction of amendments to laws and other regulatory acts.

The Constitutional Court emphasises that the rule of law principle implies the introduction of legislative changes with the definition of a certain transitional period (a reasonable time interval between the official promulgation of the law and its entry into force), which will give individuals time to adapt to new circumstances. The length of the transition period when changing the legal regulation of social relations should be determined by the legislator in each particular situation, taking into account the following criteria: the purpose of the law within the legal system and the nature of the social relations that are regulated; the circles of persons to whom the law will be applied, and their ability to prepare themselves for the entry into force (its new provisions); other important circumstances, in particular those which determine the time required for the entry into force of such a law. 

The Constitutional Court proceeds from the fact that the Law № 76 dated December 28, 2014 was actually adopted by the Parliament on December 29, 2014 (at 1:24:40 a.m.) and was promulgated on December 31, 2014 in the newspaper "Holos Ukrayiny" (special issue), which is confirmed by publicly available information. In addition, paragraph 12.3 of Section I of the Law № 76 entered into force on January 1, 2015.

In view of the above, the Constitutional Court finds that the transitional period between the promulgation of the Law № 76 and the entry into force of paragraph 12.3 of its Section I (less than one day) was clearly insufficient for the subjects to be able to adapt to the legislative novelties and adjust their actions for implementation of the right to early retirement. In this way, the parliament neglected the essence of such an element of the constitutional principle of the rule of law as legal certainty.

Thus, the Constitutional Court of Ukraine held:

To declare as conforming with the Constitution (constitutional), paragraphs 12.1, 12.2 of Section I of the Law of Ukraine “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” dated December 28, 2014, No. 76-VIII.

To declare as non-conforming with the Constitution (unconstitutional), paragraph 12.3 of Section I of the Law of Ukraine “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” dated December 28, 2014, No. 76-VIII.

Paragraph 12.3 of Section I of the Law of Ukraine “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” dated December 28, 2014, No. 76-VIII declared unconstitutional shall lose its effect from the date of adoption of this Decision by the Constitutional Court.
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Dissenting opinion

Judges of the Constitutional Court of Ukraine O.Kaminin, M.Melnyk, S.Sas and I.Slidenko delivered dissenting opinions.
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