Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 5-r(II)/2021 of July 21, 2021 in the case upon constitutional complaints of Anatoliy Kremenchutskyi and Vladyslav Pavlyk on the constitutionality of the provision of Article 294.10 of the Code of Administrative Offenses
The subjects of the right to constitutional complaint - Anatoliy Kremenchutskyi and Vladyslav Pavlyk - appealed to the Constitutional Court with a request to review the constitutionality of the provision of Article 294.10 of the Code of Administrative Offenses (hereinafter - the Code), according to which "the decision of the appellate court enters into force immediately after its adoption, is final and may not be appealed".
The substantive content of the right to judicial protection established by Article 55.1 of the Constitution should be determined both in connection with the basic principles of justice defined by Article 129.2 of the Constitution and taking into account the content of the right to a fair trial defined in Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 and interpreted by the European Court of Human Rights.
The approach of the constitution-makers to resolving the issue of the scope of the right to appeal court decisions has changed with the entry into force of the Law “On Amendments to the Constitution of Ukraine (on Justice)” of June 2, 2016 No.1401–VIII (hereinafter - the Law No. 1401).
With the entry into force of the Law No. 1401, the basic principles of judicial proceedings include ensuring the right to an appellate review of a case and, in cases specified by law, to a cassation appeal against a court decision (Article 129.2.8 of the Constitution). That is, according to the current constitutional order, an appellate review must be carried out on each case that is appealed, and in terms of cassation appeal of a court decision, the scope of the right to such an appeal is changed from the right of cassation of all decisions, except in cases established by law, to the right of cassation appeal of a court decision only in cases specified by law.
At the level of the law, the right to an appellate review of each case is provided, and the right to cassation appeal of a court decision is provided only in those cases determined by the legislator.
The Constitutional Court concludes that, taking into account international acts (Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 and International Covenant on Civil and Political Rights of 1966), which are part of national law and therefore binding, as well as the practice of their application, the establishment of courts of cassation and the establishment in national law of the right to appeal against court decisions are not recognised as mandatory. The solution of these issues belongs to the sphere of internal regulation of each state, which has the right to regulate it at its own discretion, guided by the doctrine of a margin of appreciation.
The legislator, regulating in Article 294 of the Code the issues of instance review/ appeal of a judge's decision on administrative offenses, guided by the provisions of Articles 92.1.14, 129.2.8 of the Constitution and freedom of discretion within the "wide margin of appreciation", provided the right to appellate review of cases of administrative offenses, but did not establish the right to cassation appeal of a court decision in these cases.
Under such normative regulation, the subjects of the right to constitutional complaint, found guilty of committing administrative offenses, were guaranteed the right to a trial by a judge of the court of first instance and to a full review of these cases by a court of appeal. Accordingly, in the cases of Anatoliy Kremenchutskyi and Vladyslav Pavlyk there was no violation of the right to judicial protection in terms of ensuring the instance review of their cases.
The application of the provision of Article 294.10 of the Code does not violate such a principle of justice as ensuring in cases specified by law the right to appeal, the right to judicial protection, and therefore, this provision is consistent with the principle of rule of law.
The provision of Article 294.10 of the Code does not regulate any issues related to the implementation and provision of the right to work guaranteed by Article 43 of the Constitution, but concerns the procedural issue of administration of justice - the scope of the right to judicial protection in cases of administrative offenses.
The European Court of Human Rights, considering cases against Ukraine, recognized the administrative offenses defined in the Code as criminal both on the basis of the nature of the offense, and the nature, severity of the administrative penalty. The latter, first of all, concerns large fines and administrative arrests.
The Constitutional Court draws the legislator's attention to the need to differentiate at the legislative level crimes, administrative and disciplinary offenses according to clear criteria, as this follows directly from the provision of Article 92.1.22 of the Constitution and obligations of Ukraine as a state party to the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950.
The Verkhovna Rada should ensure that this issue is regulated in such a way that administrative offenses are distinguished from criminal offenses on the basis of clear criteria, in particular, given the difference in the nature of administrative and criminal offenses, the nature and severity of the sanction that may be imposed on the offender for committing an administrative or criminal offense, respectively.
Thus, the Constitutional Court of Ukraine held to declare the provision of Article 294.10 of the Code of Administrative Offenses to be in conformity with the Constitution (constitutional).
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