
Summary to the Decision of the Second Senate of the Constitutional Court dated June 18, 2020 No. 5-r (II)/2020 in the case upon the constitutional complaint of a citizen of Ukraine Olha Mykolaiivna Levchenko regarding the compliance of the provision of paragraph 5 of Section III “Final Provisions” of the Law of Ukraine “On Introducing Amendments to Certain Legislative Acts of Ukraine on Pension Provision” dated March 2, 2015 No. 213–VIII with the Constitution of Ukraine (constitutionality)
Citizen of Ukraine O. Levchenko (since July 14, 2018 she has changed her surname Levchenko to Kuzmina) appealed to the Constitutional Court to declare as such that does not correspond to the Constitution (is unconstitutional) the provision of paragraph 5 of Section III “Final Provisions” of the Law of Ukraine “On Introducing Amendments to Certain Legislative Acts of Ukraine on Pension Provision” dated March 2, 2015 No. 213–VIII (hereinafter referred to as the Law No. 213–VIII) in the part regarding the abolition from June 1, 2015 of the norms on pension provision of persons to whom pensions are granted in accordance with the Law of Ukraine “On Prosecutor's Office” (hereinafter referred to as the Law No. 1697–VII).
The provision of paragraph 5 of Section III “Final Provisions” of Law No. 213–VIII, which is subject to review, is as follows: “In case of failure to adopt by June 1, 2015 of the law on the assignment of all pensions, including special, on general grounds from June 1 2015, the norms on pension provision for persons whose pensions are granted in accordance with the laws of Ukraine “On Civil Service”, “On the Prosecutor's Office”, “On the Status of the People's Deputy of Ukraine”, “On the Cabinet of Ministers of Ukraine”, “On Forensic Examination”, “On National Bank of Ukraine”,“ On Service in Local Self-Government Bodies”, “On Diplomatic Service”, Tax and Customs Codes of Ukraine, Regulations on Assistant Consultant of the People's Deputy of Ukraine” are to be abolished.
The imperative of giving effect to the principle of the rule of law requires the simultaneous application of all three classical formulas. Taken together formulas lex posterior derogat priori, lex specialis derogat generali, lex posterior generalis non derogat priori speciali specify that Law No.1697–VII, which is both a special law and a law that came into force later, takes precedence over Law No. 213 – VIII, which had become effective earlier.

The legal structure applied by the legislator “in case of failure to adopt by June 1, 2015 of the law on the assignment of all pensions, including special, on general grounds from June 1, 2015 the norms on pension provision for persons whose pensions are granted in accordance with laws Ukraine are to be abolished <…> “is very contradictory and ambiguous.
- the introduction by the legislator of the formula “in case of failure to adopt the law“ the norms are abolished” had the following consequences: a) there is a possibility that as a replacement of the norms on the assignment of pensions to specific categories of persons, the legislator will adopt a “new law” that will regulate the issue of assigning pensions to an indefinite number of persons - all; b) at the same time there is a probability that this would not happen; c) there is a possibility that there will be no special pensions in Ukraine for some time; d) at the same time there was a probability that this would not happen.
- provided by such a structure, the abolition of the norms on pension provision of persons to whom pensions are granted in accordance with ten laws and one bylaw, was made dependent on whether or not the legislator (before June 1, 2015) adopts the law on all pension provision including special ones”.
Such a provision, giving the legislator the freedom to choose - to adopt or not to adopt a “new law” on the assignment of pensions, created conditions where each of the options would lead to different (or even opposite) consequences for citizens, leaving them for a long time in uncertainty (state of uncertainty) regarding the possible consequences for themselves.
- the legislator's application of the formula “law on the assignment of all pensions, including special ones” created the possibility that in the “new law” the institute of |”special pensions” will still be preserved.

- related to the provision of paragraph 5 of Section III “Final Provisions” of Law No. 213-VIII is the norm of this law, according to which the Cabinet of Ministers of Ukraine had within three months from the date of entry into force of Law No. 213-VIII to adopt bylaws for its implementation and submit for consideration to the Verkhovna Rada of Ukraine by May 1, 2015 a draft law on the assignment of all pensions, including special ones (except for pensions granted to servicemen and researchers), on general grounds (clauses two, three of paragraph 4 of Section III “Final Provisions” of the Law No. 213 – VIII).
As a result of the introduction of such a norm, the situation became even more confusing, as the probability of adoption by the legislator by June 1, 2015 of “law on the assignment of all pensions, including special ones” (as provided by paragraph 5 of Section III “Final Provisions” of Law became dependent on the actions not only of the legislator but also of the Cabinet of Ministers of Ukraine. As a result, citizens were even less able to foresee the legal consequences of such two provisions of Section III “Final Provisions” of Law No. 213 – VIII.
- the entry into force of the provision of paragraph 5 of Section III “Final Provisions” of Law No. 213 – VIII caused a number of amendments to two special laws on the prosecutor's office, but this provision does not clearly specify which specific provisions of either law apply to abolishment from June 1, 2015.

- the provision of paragraph 5 of Section III “Final Provisions” of Law No.213-VIII does not clearly specify which provisions of other laws and one bylaw, the list of which is contained in this provision, “are abolished from June 1, 2015.”
A constituent element of the general principle of legal certainty as a requirement of the rule of law is also the principle of legitimate (fair) expectations.

The structure applied by the legislator in the provision of paragraph 5 of Section III “Final Provisions” of the Law No. 213 – VIII is generally favourable for the emergence of legitimate expectations in a certain category of citizens.

In addition, the provisions of clauses two and three of paragraph 4 of Section III “Final Provisions” of Law No. 213-VIII, which are directly related to the provision of paragraph 5 of the same section, created additional grounds for legitimate (fair) expectations of citizens that the Cabinet of Ministers of Ukraine will prepare and submit to the Verkhovna Rada of Ukraine by May 1, 2015 a draft law on the assignment of all pensions, including special ones. However, neither one (the Cabinet of Ministers of Ukraine did not submit such a draft law to the Verkhovna Rada of Ukraine) nor the other (the Verkhovna Rada of Ukraine accordingly had not adopted such a draft law by June 1, 2015) happened.

The Constitutional Court draws attention to the fact that the legislator's failure to comply with the principle of legal certainty as an constituent part of the rule of law has led to unequal application by courts of the provision of paragraph 5 of Section III: “Final provisions”. The Constitutional Court did not find the violation of application by the administrative court of the provision of paragraph 5 of Section III “Final Provisions” of Law No. 213 – VIII in view of the following: O. Levchenko receives a disability pension granted to her in accordance with Law No. 1058–IV, and this indicates that she is still exercising her right to social protection in the form of the right to benefits in the event of partial disability; the application by the administrative court of the impugned norm of the Law No. 213 – VIII did not affect the content and scope of the rights of the author of the petition for social protection and a sufficient standard of living; in such circumstances, Article 64 of the Constitution is not applicable for the purposes of the present case.

One of the most important consequences of the 2016 constitutional reform regarding the organisation of state power in Ukraine is that with the entry into force of the Law “On Introducing Amendments to the Constitution of Ukraine (with respect to justice)” dated June 2, 2016 No. 1401–VIII (hereinafter referred to as the Law No. 1401–VIII) the institute of the prosecutor's office has lost its separate status in the structure of state power.

The point is that the prosecutor, acting on behalf of society as a whole, as well as the judge, acting on behalf of the state, must act fairly and impartially in the performance of his or her professional duties. A prosecutor, like a judge, is not required to perform professional duties in the private interest. The prosecutor, like the judge, is subject to certain restrictions due to the need to ensure his/her impartiality and integrity.

Based on the coincidence of elements of the activities of prosecutors and judges as persons who are united by belonging to the legal profession, we can also talk about the need to apply a common (unified) approach to addressing their remuneration.

However, the subject of dispute between O. Levchenko and Sumy Joint Administration of the Pension Fund of Ukraine of Sumy region when considering it by courts of administrative jurisdiction and the subject of the constitutional complaint is not the prosecutor's remuneration, but social protection of a citizen of Ukraine in case of disability (in the case of O. Levchenko – partial one).

In view of the above concerning the change in the place and role of the prosecutor's office in the system of the bodies of state power as a result of amendments to the Constitution by Law No. 1401 – VIII, which became effective on September 30, 2016, the Constitutional Court does not consider it possible to apply Article 17 of the Constitution for the purposes of consideration of the case upon the constitutional complaint of O. Levchenko.
Thus, the Constitutional Court of Ukraine held that the provision of paragraph 5 of Section III “Final Provisions” of the Law “On Introducing Amendments to Certain Legislative Acts of Ukraine on Pension Provision” is unconstitutional and shall lose its effect from the date of adoption of this Decision by the Constitutional Court.
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