Summary to Decision of the First Senate of the Constitutional Court of Ukraine No. 5-r(I)/2019 dated July 12, 2019 in the case upon the constitutional complaints of Pavlo Baishev, Olha Burlakova, Iryna Dats, Viacheslav Diedkovskyi, Mykhailo Zhelizniak, and Liudmyla Kozhuharova on compliance of paragraphs 2, 3 of Section II "Final Provisions" of the Law "On Some Amendments to the Legislative Acts of Ukraine Concerning the Introduction of Contractual Forms of Work in the Sphere of Culture and the Competition Procedure for Appointing Managers of Public and Communal Cultural Establishments" dated January 28, 2016, No. 955-VIII, as amended, with the Constitution (constitutionality)
Citizens of Ukraine, subjects of the right to constitutional complaint – P. Baishev, O. Burlakova, I. Dats, V. Diedkovskyi, M. Zhelizniak, and L. Kozhuharova - appealed to the Constitutional Court with a complaint requesting verification of compliance of paragraphs 2, 3 of Section II of "Final Provisions" of the Law "On Some Amendments to Legislative Acts of Ukraine Concerning the Introduction of Contractual Forms of Work in the Sphere of Culture and the Competition Procedure for Appointing Managers of Public and Communal Cultural Establishments" dated January 28, 2016, No. 955-VIII, as amended (hereinafter referred to as "the Law") with the Constitution (constitutionality). The provisions of paragraphs 2, 3 of Section II of the Law relate to the change of the form of employment contract from the unlimited to the contract one, the change in the way of exercising the right to work by the Law.
In the Constitutional Court's view, freedom of work involves the possibility for a person to engage in or not to engage in work, and if engaged, then to freely choose it, ensuring everyone without discrimination to enter into labour relations for the realisation of their abilities; the realisation of the right of a citizen to work is carried out by concluding an employment contract and the performance of a range of duties in his/her specialty, qualification or position, provided by the structure and staffing of the enterprise, institution or organisation.

The state, ensuring the stability of labour relations, carries out their normative regulation in order to create just, safe and favourable conditions for life and health, increase its productivity, guarantee equality of rights and opportunities of each employee, preserve his/her ability to work, working longevity, protection in case unemployment. Legislation in the field of labour regulation, in particular regarding the conditions and procedure for termination of labour relations, must comply with the norms and principles defined in the Constitution, as well as be consistent with international commitments.

The Constitutional Court holds that a contract as a special form of an employment contract is the source of the subjective rights and obligations between a hired employee and an employer; it is concluded for the performance for remuneration of work, which, as a rule, is of a permanent or rather durable nature. The contract may specify, in particular, the term of its validity; mode of work and rest; mutual rights, duties and responsibilities of the parties; conditions for the organisation and payment of labour, material and social and household maintenance of the employee, providing him/her with compensatory payments and compensation for damage to health; grounds for termination of labour relations, etc. The parties to the contract have the right to go beyond the scope of normative regulation of labour relations stipulated by the legislation of Ukraine on labour, provided no worsening of the legal status of the employee.

The Constitutional Court considers that the equality of all people in their rights and freedoms guaranteed by the Constitution means the need to ensure equal legal opportunities for them, both material and procedural in nature, for the implementation of the same content and scope of rights and freedoms.

Violation of the equality of constitutional rights and freedoms means that a person or a group of persons, as defined in Article 24 of the Constitution, who have been, are, and may be valid or presumed, receive privileges or be subject to restrictions on the recognition, realisation or exercise of rights and freedoms in any form, except when such restriction has a legitimate, objectively justified aim, the means of achieving which are appropriate and necessary.

The Constitutional Court proceeds from the fact that a contract as a special form of an employment contract must be aimed at creating conditions for the identification of the initiative and efficiency of the employee in the performance of the duties assigned to him/her, taking into account his/her individual abilities and professional skills, and to provide for his/her legal and social protection. At the same time, the contract may establish a number of conditions that simultaneously limit certain employee's labour rights and grant him/her certain privileges not provided for by legislation.

The Constitutional Court considers that the establishment by the disputed provisions of the Law of the privileges and additional obligations for creative workers of public and communal institutions of culture through the introduction of a contract form of an employment contract is not referred to the features specified in Articles 24.1, 24.2 of the Constitution. The state may interfere in the private life of a person in the interests of national security, public security or economic prosperity of the country to prevent disturbances or crimes, to protect health or morality, the rights and freedoms of others.
The change in the form of an employment contract from an unlimited term to the contract one in view of the adoption of the Law is not related to interference with the private life of the released workers, since the Law establishes the employer's obligation within one year from the date of entry into force of the Law to conclude a contract with performers and artistic personnel who are in labour relations with public and communal institutions of culture, without holding a competition for a term of one to three years. The subjects of the right to constitutional complaint independently and deliberately refused to conclude a contract, which forced the employer to make a decision to terminate an unlimited duration employment contract with them on the basis of Article 36.1.9 of the Labour Code of Ukraine.
The Constitutional Court considers that the legitimate restriction of the constitutional human and citizen’s rights and freedoms should be understood as the possibility of state intervention by means of legal measures in the content and scope of constitutional human and citizen’s rights and freedoms that conforms to the requirements of the rule of law, the necessity, expediency and proportionality of a democratic society. The purpose of such a restriction is the protection of fundamental values in society, which include, in particular, life, freedom and dignity of a person, public health and morality of the people, national security and public order.
Thus, the Constitutional Court of Ukraine held to declare as conforming to the Constitution (are constitutional) paragraphs 2, 3 of Section II "Final provisions" of the Law "On Some Amendments to Legislative Acts of Ukraine Concerning the Introduction of Contractual Forms of Works in the Sphere of Culture and the Competition Procedure for Appointing Managers of Public and Communal Cultural Establishments" dated January 28, 2016, No. 955-VIII, as amended.
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