Summary to the Decision of the Constitutional Court of Ukraine dated July 8, 2016 №5-rp/2016 in the case upon the constitutional petition of the Supreme Court of Ukraine concerning the conformity to the Constitution of Ukraine (constitutionality) of individual provision of item 11 of the Final Provisions of the Law of Ukraine "On the State Budget of Ukraine for 2016" 
Subject of the right to constitutional petition – the Supreme Court of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise the provision of item 11 of the Final Provisions of the Law "On the State Budget of Ukraine for 2016" dated December 25, 2015 № 928-VIII (hereinafter referred to as "Law № 928" ) in the part which provides that the rules and provisions of the Law "On the Judicial System and Status of Judges" shall be applied in the manner and amount established by the Cabinet of Ministers of Ukraine, based on the existing financial resources of state and local budgets and the budget of the Social Insurance Fund, as non-conforming to Articles 1, 3, 6, 8.1, 129.1 of the Constitution of Ukraine (unconstitutional).
The Supreme Court of Ukraine substantiates its petition by the fact that the  Cabinet of Ministers' empowerment to apply the rules and provisions of the Law "On the Judicial System and Status of Judges" dated July 7, 2010 № 2453-VI as amended (hereinafter referred to as "Law № 2453") on the procedure and amounts of funding of the judiciary on the basis of available financial resources of state and local budgets and the budget of the Social Insurance Fund violates the principle of separation of the state power in Ukraine into legislative, executive and judicial, does not conform to the legal certainty as an element of the rule of law and to guarantees of judges' independence and causes a threat to the functioning of the judicial system in general.
The Basic Law stipulates that the judicial system, judicial proceedings and the status of judges are determined exclusively by the laws (Article 92.1.14). A similar requirement is enshrined in Article 4 of the Law № 2453, under which the judicial system and status of judges in Ukraine are determined by the Constitution, this law and other laws.

According to Article 75 of the Basic Law, the sole body of legislative power in Ukraine is the Parliament – the Verkhovna Rada of Ukraine. The exclusive power of parliament is, in particular, to adopt laws (Article 85.1.3 of the Constitution of Ukraine).

The powers of the sole body of legislative power in Ukraine can not be transferred to other bodies or officials.

The Cabinet of Ministers of Ukraine is the highest body of the executive power, which is guided by the Constitution and laws as well as by the decrees of the President of Ukraine and resolutions of the Verkhovna Rada of Ukraine adopted in accordance with the Constitution and laws, and issues resolutions and orders within the limits of its competence (Articles 113.1, 113.3, 117.1 of the Basic Law).

Under item 11 of the Final Provisions of the Law №928 the Verkhovna Rada of Ukraine empowered the Cabinet of Ministers of Ukraine to apply the rules and provisions of the Law № 2453 in the manner and amounts established by the Cabinet of Ministers, based on available financial resources of state and local budgets and the budget of the Social Insurance Fund, i.e., to resolve funding of the judiciary by their own acts.

Granting such powers to the Cabinet of Ministers means that they are applied to the provisions of the Law № 2453, including: determination of  the number of judges in courts of general jurisdiction; remuneration to people's assessors; amount of judges' remuneration; vacation of judge; ensuring the living conditions of a judge; ensuring judge's needs associated with its activities; ensuring state protection of judges and their families; social insurance of judge; medical care and sanatorium treatment of judges and their families; procedure and amount of pension payment or monthly lifetime monetary allowance of retired judges; functioning of the judiciary; principles of courts' funding; procedure of courts' funding; financial, consumer and social protection of the judiciary (Articles 19.4, 64.1, 133, 134, 136, 137, 138, 139, 140, 141, 143, 145, 146, 147 of the Law № 2453).

The above provisions of the Law № 2453 refer to ensuring state funding and proper conditions for functioning of courts and judges by the state, which in accordance with Articles 92.1.14, 130.1 of the Basic Law shall be regulated only by laws, not by acts of the Cabinet of Ministers, as provided for in item 11 of the Final Provisions of the Law №928.

The principle of judges' independence in administering justice, established in Article 129.1 of the Constitution of Ukraine, is one of the key elements of the judiciary. Independence of judges is a means of ensuring the constitutional human and citizen's right to judicial protection enshrined in Article 55.1 of the Constitution.

The independence as part of the constitutional status of the judge and his professional work is prescribed in the Basic Law only for judges and is ensured, in particular, by state funding and proper conditions for functioning of courts and judges.

The Constitutional Court of Ukraine has repeatedly emphasised that one of the constitutional guarantees of judicial independence is a special procedure for courts' and judges' funding aimed at ensuring proper conditions for administering independent justice; an important mechanism for providing such guarantee is the State's duty established in Article 130.1 of the Constitution to ensure funding and proper conditions for functioning of courts and judges by determining separate funding for the courts in the State Budget. 

The Constitutional Court considers that empowerment of the Cabinet of Ministers by item 11 of the Final Provisions of the Law №928 to apply the rules and provisions of the Law №2453 in the manner and amounts based on available financial resources of state and local budgets and budget of the Social Insurance Fund constitutes narrowing of guarantees of judges' independence, including as to funding which is non-conforming to Article 129.1 of the Constitution.

The Constitutional Court concluded that the contested provision of item 11 of the Final Provisions of the Law № 928 in the part which provides that the rules and provisions of the Law № 2453 are applied in the manner and amounts established by the Cabinet of Ministers, based on available financial resources of state and local budgets and budget Social Insurance Fund, empowers the Cabinet of Ministers to define in its own discretion the expenditures of the State budget to finance courts and judges, which violates the constitutional principle of separation of state power in Ukraine and is a threat to judges' independence, guaranteeing which provides for the constitutional right to judicial protection.
Thus, the Constitutional Court of Ukraine held to recognise the provision of item 11 of the Final Provisions of the Law "On the State Budget of Ukraine for 2016" dated December 25, 2015 in the part which provides that the rules and regulations of the Law "On the Judicial System and Status of Judges" shall be applied in a manner and amounts established by the Cabinet of Ministers, based on available financial resources of state and local budgets and budget of the Social Insurance Fund as non-conforming to the Constitution of Ukraine (unconstitutional).
The provision of item 11 of the Final Provisions of the Law "On the State Budget of Ukraine for 2016" dated December 25, 2015 in the part which provides that the rules and regulations of the Law "On the Judicial System and Status of Judges" shall be applied in the manner and amount established by the Cabinet of Ministers, based of the existing financial resources of state and local budgets and the budget of the Social Insurance Fund declared unconstitutional, loses its validity on the day the Constitutional Court of Ukraine adopts this decision.
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