Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No.4-r/2020 dated March 11, 2020 in the case upon the constitutional petition of the Supreme Court regarding the conformity of the separate provisions of the Laws of Ukraine “On the Judiciary and Status of Judges” of June 2, 2016 No. 1402 – VIII, “On Amendments to the Law of Ukraine “On the Judiciary and Status of Judges” and of Some Laws of Ukraine on the Activity of Judicial Governance Bodies” of October 16, 2019 No. 193 – IX, “On the High Council of Justice” of December 21, 2016 No. 1798 – VIII
The subject of the right to constitutional petition - the Supreme Court - stated that the disputed provisions of the Law of Ukraine "On the Judiciary and Status of Judges" of June 2, 2016 No. 1402-VIII, as amended by the Law of Ukraine "On Amendments to the Law on the Judiciary and the Status of Judges" and Some Laws of Ukraine regarding the Activity of Judicial Governance Bodies" of October 16, 2019 No. 193-IX (hereinafter – the Law No. 1402), the Law of Ukraine "On Amendments to the Law of Ukraine "On the Judiciary and Status of Judges" and Some Laws of Ukraine regarding the Activity of Judicial Governance Bodies" of October 16, 2019 No. 193 – IX (hereinafter – the Law No. 193), the Law of Ukraine "On the High Council of Justice" of December 21, 2016 No. 1798 – VIII (hereinafter – the Law No. 1798), the Law No. 1798, as amended by the Law No. 193 (hereinafter – the Law No. 1798 as amended) do not comply with Article 6.1, 8.1, 55.2, 126.1, 126.5, 126.6, 126.7 131.1, 131.2, subparagraph 4 of paragraph 161 of Section XV “Transitional Provisions” of the Constitution.
The constitutionally defined status of the Supreme Court determines the existence of relevant functions and powers. According to the Law No. 1402, the Supreme Court is the highest court in the judicial system of Ukraine, which ensures the consistency and unity of jurisprudence by the procedure and in manner established by procedural law; administers justice as a court of cassation, and in cases determined by procedural law - as a court of first or appellate instance, in the manner prescribed by procedural law; provides for the equal application of the rules of law by the courts of different specialisations in by the procedure and in the manner specified by the procedural law (Articles 36.1., 36.2.1, 36.2.6).
According to the Constitution, the powers of the Verkhovna Rada are to adopt laws (Article 85.1.3); in particular, the judiciary and the status of judges are determined only by laws (Article 92.1.14); in Ukraine, the High Council of Justice operates and takes measures to ensure the independence of judges (Article 131.1.7).
The Constitutional Court considers that the reduction of the composition of the Supreme Court by law from two hundred judges to one hundred judges without simultaneously changing its functions should be regarded as an organisational tool regulated in accordance with the provisions of Articles 125.2 and 126 of the Constitution.
The Verkhovna Rada, as the sole legislative body in Ukraine, has the power to change the quantitative composition of judges of the Supreme Court, if the bill is tabled by the President after previous consultation with the High Council of Justice. Non-compliance with this constitutional procedure does not comply with Article 6.1 of the Constitution, the principle of separation of state power, contradicts the system of checks and balances that follows from it, and constitutes an encroachment on the independence of the judiciary.
The realisation of the principle of the rule of law, the right of everyone to judicial protection, is only possible if the constitutional prescriptions on the independence of judges, which contain legal safeguards aimed at preventing any influence on the judge and the judiciary, are actually observed.
The Law No. 193 amended Article 135.3.3 of the Law No. 1402, which reduced the basic salary of a Supreme Court judge from 75 to 55 subsistence minimum wages for able-bodied persons, which was set for January 1 of the calendar year, and consequently reduced the amount of judicial remuneration.
The legislator cannot arbitrarily set or change the amount of the judge's remuneration by using its powers as an instrument of influence over the judiciary.
Pursuant to Article 131.10 of the Constitution, according to the law, bodies and institutions are set up in the justice system to ensure the selection of judges, prosecutors, their professional training, evaluation, consideration of cases regarding their disciplinary responsibility, financial and organisational support of the courts.
In order to carry out the constitutional functions of selecting and evaluating judges, the High Qualifications Commission of Judges has been established under Article 92 of the Law No. 1402, which is a state collegial body of judicial administration and operates on an ongoing basis in the justice system. The powers of the High Qualification Commission of Judges are defined in Article 93 of the Law No. 1402.
Analysis of Article 131 of the Constitution, Articles 92, 93 of the Law No.1402 suggests that no other body or institution has been empowered to exercise the constitutional functions of selecting and evaluating judges, including the High Council of Justice.
The Constitutional Court notes that the amendment by Article 94.1 of the Law No. 1402 of the quantitative composition and the subjects of appointment of the High Qualification Commission of Judges members, without introducing a corresponding transitional period, led to the suspension of the exercise of constitutional functions in the selection and evaluation of judges, the impossibility of the High Council of Justice to exercise its specific constitutional powers, as well as created significant obstacles to the effective administration of justice and, in some cases, made it impossible for anyone to exercise their right of access to justice as a requirement of the rule of law principle.
Pursuant to Article 131.1 of the Constitution, the High Council of Justice operates in Ukraine, which deals with appeals against a decision of a relevant body to bring a judge or prosecutor to disciplinary responsibility, and decides on the dismissal of a judge (paragraphs 3, 4).
The Law No. 193 supplemented the Law No. 1798 by Article 281.1, according to which the Commission on Integrity and Ethics (hereinafter referred to as the Commission) is a collegial body that acts under the High Council of Justice and is formed to ensure the transparency and accountability of members of the High Council of Justice and members of the High Qualification Commission of Judges. Article 281.8 of the Law No. 1798, as amended, sets out the main tasks of the Commission.
The systematic analysis of Article 24.3, Article 281 of the Law No. 1798, as amended, paragraphs 9,10 of Section II "Final and Transitional Provisions" of the Law No. 193, gives grounds to conclude that the Commission is empowered to supervise the activities of members of the High Council of Justice and judges of the Supreme Court, however, these powers have no constitutional basis. The aforementioned provisions of the Law No. 1798 as amended and the Law No. 193 are inconsistent with Articles 126, 131 of the Constitution, since the High Council of Justice is conferred the exclusive power to hold judges of the Supreme Court accountable, and these constitutional powers cannot be delegated to other bodies or institutions.
The Constitutional Court also notes that a body, an institution formed under a constitutional body, cannot be vested by law with a controlling function in respect of that constitutional body.
The issues regarding disciplinary proceedings and disciplinary action regulated by the Law No. 1798, as amended must be consistent with the constitutional principle of the independence of judges.
In addition, disciplinary action against a judge must be handled within a reasonable timeframe and procedures that fully guarantee his or her protection. Disciplinary proceedings should not involve any assessment of court decisions, since such decisions are subject to appeal and there must be filters for dealing with substantially unjustified complaints.
Analysis of the disputed provisions of the Law No. 1798, as amended, leads to the conclusion that they do not provide for a reasonable, commensurate (proportionate) and predictable procedure for disciplinary proceedings against a judge, for a just and transparent bringing a judge to disciplinary responsibility.
Thus, the Constitutional Court of Ukraine held: 
The provisions of Articles 37.1, 94.1, 135.3.3 of the Law of Ukraine "On the Judiciary and Status of Judges", paragraphs 4, 5, 6, 7, 9, 10 of Section II "Final and Transitional Provisions" of the Law of Ukraine "On Amendments to the Law of Ukraine "On the Judiciary and Status of Judges" and Some Laws of Ukraine on the Activity of Judicial Governance Bodies" of 16 October 2019, No. 193 – IX, Articles 24.3, 281 , 31.8, 42.1, 47.3, 48.4 of the Law of Ukraine "On the High Council of Justice" do not comply with the Constitution of Ukraine (are unconstitutional).


The relevant provisions of the laws "On the Judiciary and Status of Judges" of June 2, 2016 No. 1402-VIII , as amended by the Law of Ukraine "On Amendments to the Law of Ukraine "On the Judiciary and Status of Judges" and Some Laws of Ukraine regarding the Activity of Judicial Governance Bodies" of October 16, 2019 No. 193 – IX, "On the High Council of Justice" of December 21, 2016 No. 1798-VIII as amended, by the Law of Ukraine "On Amendments to the Law of Ukraine "On the Judicial System and Status of Judges" and Some Laws of Ukraine regarding the Activity of judicial governance bodies" of October 16, 2019 No. 193 – IX shall be applied.


To terminate the constitutional proceedings in the case of reviewing the conformity of Articles 24.2, 24.4 of the Law of Ukraine "On the High Council of Justice" of December 21, 2016 No. 1798-VIII with the Constitution pursuant to Article 62.3 of the Law "On the Constitutional Court of Ukraine".
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