Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 4-r/2019, dated June 13, 2019 in the case upon the constitutional complaint of Viktor Hluschenko regarding conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 392.2 of the Code of Criminal Procedure

Citizen of Ukraine V. Hluschenko appealed to the Constitutional Court of Ukraine with a complaint to declare the provisions of Article 392.2 of the Code of Criminal Procedure (hereinafter referred to as the Code), which do not provide for a possibility of a separate challenge in appeal of court rulings extending the detention period, ruled during the court proceedings in the court of first instance before the adoption of the court decision on the merits as such that do not conform to the Constitution (unconstitutional),
The Constitutional Court of Ukraine proceeds from the fact that Ukraine, as a law-based state, has the priority of guaranteeing human and citizens’ rights and freedoms. To this end, the state is obliged to introduce legal regulation that conforms to the constitutional norms and principles necessary to ensure the implementation of the rights and freedoms of each individual and their effective renewal. At the same time, separate constitutional values, in particular the inviolability of an individual as a guarantee against encroachment on the rights and freedoms of others, primarily the fundamental right to liberty, require enhanced guarantees of their protection. 
The Constitutional Court notes that the right to liberty and personal immunity may be limited, but such a restriction should be exercised in compliance with the constitutional guarantees of the protection of human and citizens' rights and freedoms, the principles of justice, equality and proportionality, with a fair balance of interests of the individual and the society, on the basis and in accordance with the procedure established by the laws, taking into account acts of international law, positions of the European Court of Human Rights, by a motivated court decision, adopted in a fair trial.
According to the Constitutional Court of Ukraine, ensuring the right to appeal the case provided for in Article 129.2.8 of the Constitution should be understood as the guaranteed right to review the case of an individual as a whole by the court of appeal, which corresponds to the obligation of this court to review the case on the merits in the manner of comprehensive, complete, objective and direct examination of the evidence, with account of the arguments and requirements of the appeal, and verify the legality and substantiation of the decision of the court of first instance. Ensuring the right to appeal the case - one of the constitutional principles of judicial proceedings - is aimed at guaranteeing an effective judicial protection of human rights and freedoms with simultaneous respect of the constitutional requirements regarding reasonable time periods for reviewing a case, the independence of a judge, the mandatory nature of judicial decision, etc.

The Constitutional Court of Ukraine considers that the scope of the right to appeal the case, as determined by law, should guarantee the effective implementation of the right of the individual to judicial protection in order to achieve the objectives of justice, while protecting other constitutional rights and freedoms of such individual. Restrictions on access to the court of appeal as a part of the right to judicial protection are possible only with the obligatory observance of the constitutional norms and principles, namely the priority of the protection of the fundamental human and citizens’ rights and freedoms, as well as the principle of the rule of law, according to which the state has to introduce such an appeal review procedure, which will ensure the effectiveness of the right to judicial protection at this stage of the trial, in particular, will provide for a possibility to restore violations of the rights and freedoms of the individual and to prevent, as far as possible, the negative individual consequences of a possible mistake of the court of first instance.

The grounds and procedure for the application of compulsory measures that restrict the constitutional right of an individual to liberty and personal integrity, in particular in criminal proceedings, are enshrined in the Code.

Keeping in custody is one of the most severe preventive measure related to the restriction of the constitutional right of an individual to freedom, which implies the forced isolation of a suspect, accused by placing him/her in a detention facility for a certain period with subordination to the regime of the institution.
The Constitutional Court of Ukraine considers that the impossibility of a timely appeal review of a decision of the court of first instance on the prolongation of a preventive measure in the form of detention prevents an effective and operative (efficient) review of the legitimacy of limiting the constitutional right of an individual to freedom at the trial stage. The impossibility of challenging by an individual or his/her counsel in an appeal the court ruling to extend the detention period creates conditions under which an erroneous decision of the court of first instance valid for a long time may lead to serious inevitable consequences for the said person in the form of an unjustified restriction of his/her constitutional right to freedom.
Granting the person the right to appeal a court decision on the extension of the detention period during the trial is a manifestation of the guarantee of the fulfilment by the state of the international obligations to create conditions for ensuring that each suspect, accused (defendant) has an effective legal remedy to protect his/her constitutional rights and freedoms in accordance with the international standards, a necessary guarantee of the restoration of the violated rights, freedoms and human rights, an additional mechanism for eliminating errors made by the court of first instance when considering criminal cases before making a decision on the merits.

Thus, the Constitutional Court of Ukraine held to declare as such that do not conform to the Constitution (are unconstitutional) the provisions of Article 392.2 of the Code of Criminal Procedure regarding the impossibility of a separate challenge in appeal of court rulings extending the detention period, ruled during the court proceedings in the court of first instance before the adoption of the court decision on the merits and to oblige the Verkhovna Rada to bring the normative regulation, established by Article 392.2 of the Criminal Procedure Code, in accordance with the Constitution and this Decision.

References:

Decisions of the Constitutional Court of Ukraine: 
No. 6-zp dated November 25, 1997 
No. 9-zp dated December 25, 1997 
No. 3-rp/2003 dated January 2, 2003 
No. 11-rp/2007 December 11, 2007 
No. 26-rp/2009 dated October 19, 2009 
No. 10-rp/2011 dated October 11, 2011
 № 2-rp/2016 dated June 1, 2016 
No. 1-r/2017 dated November 23, 2017 
Judgments of the European Court of Human Rights: 
“Delcourt v. Belgium” of 17 January 1970,

 “Ashingdane v. the United Kingdom” of 28 May 1985,

 “Krombach v. France” of 13 February 2001,

 “Garkavyy v. Ukraine” of 18 February 2010,

 “Hoffmann v. Germany” of 11 October 2001,

1948 Universal Declaration of Human Rights, 

1966 International Covenant on Civil and Political Rights,

The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by the General Assembly of the United Nations in 1985,

2000 Charter of Fundamental Rights of the European Union,

Recommendation of the Committee of Ministers of the Council of Europe No. Rec(2006)13, dated September 27, 2006 to Member States on the use of remand in custody, the conditions in which it takes place and the provision of safeguards against abuse

Amicus Curiae Brief of the European Commission for Democracy through Law (Venice Commission) No. 939/2018 CDL-AD(2019)001 adopted by the Venice Commission at its 118th Plenary Session on March 18, 2019.
