
Summary to the Decision of the First Senate of the Constitutional Court of Ukraine No. 3-r (І)/2019 dated June 5, 2019 in the case upon the constitutional complaint of METRO Cash & Carry Ukraine LLC on the compliance of provisions of paragraphs 24, 25, 26 of Section І of the Law “On Amending the Tax Code concerning the clarification of some provisions and eliminating inconsistencies that arose during the adoption of the Law “On Amending the Tax Code on Improvement of the Investment Climate in Ukraine” with the Constitution of Ukraine (constitutionality)

METRO Cash & Carry Ukraine LLC (hereinafter referred to as the LLC), appealed to the Constitutional Court with a petition to examine the conformity of the provisions of paragraphs 24, 25, 26 (according to the constitutional complaint – paragraph 38.7) of Section І of the Law “On Amending the Tax Code concerning the clarification of some provisions and eliminating inconsistencies that arose during the adoption of the Law “On Amending the Tax Code on Improvement of the Investment Climate in Ukraine” (hereinafter referred to as the Law No. 1989) and paragraph 1 of clause 1 of Section II “Final Provisions” of the Law No. 1989 with the Constitution of Ukraine (constitutionality).

In the opinion of the LLC, the application of the provisions of paragraphs 24, 25, 26 of Section І of the Law No. 1989 led to a breach of its right to “engage in entrepreneurial activity and to protect economic competition” and the unlawful deprivation of its property rights. The LLC believes that the said provisions of the Law No. 1989 had introduced “unequal conditions and discrimination against taxpayers” and notes that these provisions of the Law No. 1989 cannot be considered as complying with the rule of law principle.

The Constitutional Court notes that the amendments made by paragraph 26 of Section І of the Law No. 1989 to the Tax Code in the part of the abolition of the right to return to the taxpayers of the amounts of payment for land accrued and paid for the period specified in paragraph 10.38.7 of Section XX “Transitional provisions” of the Tax Code, which are not connected with the “elimination of inconsistencies and technical errors”, but actually was aimed at ensuring “the avoidance of an imbalance of the local budgets of Donetsk and Luhansk oblasts”. The introduction of the above amendments to the Tax Code was caused by the necessity to achieve a socially important goal, however, the legislator acted inconsistently and did not keep the balance between public and private interests, and the means chosen by the legislator (introduction of such changes) were not proportional to the pursued objectives. Given the above, the provision of the first sentence of paragraph 26 of Section I of the Law No. 1989 violates the constitutional principle of the rule of law.

The LLC for reasons beyond its control could not protect its property right in court. The introduction of the amendments by paragraph 26 of Section І of the Law No. 1989 to the Tax Code led to the fact that the legitimate expectations of the subject of the right to constitutional complaint had not been fulfilled and its property right had been violated.

Thus, the Constitutional Court of Ukraine held to declare as such that run contrary to the Constitution (unconstitutional) and shall lose their effect from the date of adoption by the Constitutional Court of this Decision the provisions of the first sentence of paragraph 26 of Section І of the Law “On Amending the Tax Code concerning the clarification of some provisions and eliminating inconsistencies that arose during the adoption of the Law “On Amending the Tax Code on Improvement of the Investment Climate in Ukraine”, according to which “the amount of payment accrued and paid during the period of the anti-terrorist operation, pursuant to Articles 269-289 of this Code, for land plots located in the temporarily occupied territory and/or the territory of settlements on the collision line and/or the territory of the anti-terrorist operation, are not subject to return to the current account of the taxpayer, are not directed towards the settlement of monetary liabilities (tax debt) from other taxes, fees, are not returned in cash upon check in the absence of a bank account in the taxpayer”.

To terminate the constitutional proceedings in the case upon the constitutional complaint of METRO Cash & Carry Ukraine LLC on the compliance of the provisions of paragraphs 24, 25, 26 of Section І of the Law “On Amending the Tax Code concerning the clarification of some provisions and eliminating inconsistencies that arose during the adoption of the Law “On Amending the Tax Code on Improvement of the Investment Climate in Ukraine” with the Constitution of Ukraine (constitutionality).
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