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IN THE NAME OF UKRAINE

DECISION 

OF THE CONSTITUTIONAL COURT OF UKRAINE

SECOND SENATE

in the case upon the constitutional complaint of Khlipalska Vira Vasylivna on the conformity of the provisions of Article 26.2 of the Law of Ukraine "On Enforcement Proceedings" to the Constitution of Ukraine (constitutionality) (regarding the provision of enforcement of a court decision by the state)
the city of Kyiv




Case No. 3-368/2018(5259/18)

May 15, 2019

No. 2-r/(II)2019

The Second Senate of the Constitutional Court of Ukraine composed of the judges:

Tupytskyi Oleksandr Mykolaiovych - the chairperson,

Horodovenko Viktor Valentynovych - judge-rapporteur,

Zaporozhets Mykhailo Petrovych,
Kasminin Oleksandr Volodymyrovych,

Lemak Vasyl Vasyliovych,
Moisyk Volodymyr Romanovych,

Slidenko Ihor Dmytrovych,
at the plenary session considered the case upon the constitutional complaint of Khlipalska Vira Vasylivna concerning the conformity of the provisions of Article 26.2 of the Law of Ukraine "On Enforcement Proceedings" dated June 2, 2016, No. 1404-VIII to the Constitution of Ukraine (constitutionality), as amended (Bulletin of the Verkhovna Rada of Ukraine, 2016, No. 30, p. 542).

Having heard the judge-rapporteur Horodovenko V.V. and having examined the case materials, including the position of the Verkhovna Rada of Ukraine, the Cabinet of Ministers of Ukraine, the Ministry of Justice of Ukraine, Taras Shevchenko National University of Kyiv, Yaroslav Mudryi National Law University, Kharkiv National University of Internal Affairs, National University "Odessa Law Academy", the Constitutional Court of Ukraine

f o u n d:

1. Khlipalska V.V. lodged a submission with the Constitutional Court of Ukraine to examine the conformity of the provisions of Article 26.2 of the Law of Ukraine "On Enforcement Proceedings" No. 1404-VIII dated June 2, 2016, as amended (hereinafter referred to as the Law), which determine the amount of advance payment to be paid by collectors in the compulsory enforcement of decisions, as well as envisage cases of exemption of collectors from paying such fee, to the Constitution of Ukraine (constitutionality).

According to Khlipalska V.V., in pursuance with the provisions of Article 26.2 of the Law, in compulsory enforcement of a court decision adopted in her favour, which obliged the state authority to respond to a written request for providing information, she had to pay an advance payment of two minimum wages. Khlipalska V.V. claims that "in view of her unsatisfactory property situation she had failed to realise her right to compulsory enforcement of a court decision." Based on the provisions of Article 26.2 of the Law, the state enforcement officer "refused to initiate the enforcement proceedings", and the courts of all instances to which she applied, referring to these provisions, did not declare such a refusal illegal and did not protect her rights.

The author of the submission considers that the provisions of Article 26.2 of the Law establish "unequal conditions for the initiation of enforcement proceedings: favorable for state authorities (they do not pay advance payments) and burdensome for an ordinary citizen (except for specific categories of individuals entitled to benefits)".

Khlipalska V.V. notes that "the process of restoration of the violated right of a citizen must be provided by the state", especially in the case "when a debtor, who  has failed to enforce a court decision, is a state authority and the collector, whose rights are violated, is a person with low income".

The author of the submission considers that as a result of the application of the provisions of Article 26.2 of the Law in the final court decision in her case - the ruling of the Supreme Court dated July 4, 2018 - the rights "to compulsory enforcement of the final court decision adopted in her favour by the national courts of Ukraine" and "to prevention of the discrimination based on property status" were violated, therefore these provisions should be examined on conformity to Articles 3, 8.2, 19.2, 24.2, 48, 56, 129¹.1, 129¹.2 of the Constitution of Ukraine.

The copies of court decisions in the case of the subject of the right to  constitutional complaint, namely the decision of the Lviv Regional Administrative Court dated March 7, 2018, the resolutions of the Lviv Regional Administrative Court of Appeal dated May 30, 2018, rulings of the Supreme Court dated July 4, 2018 are attached to the constitutional complaint.
2. In resolving the issues raised in the constitutional complaint, the Constitutional Court of Ukraine proceeds from the following.

2.1. In accordance with the Constitution of Ukraine, human rights and freedoms, and guarantees thereof shall determine the essence and course of activities of the State; the State shall be responsible to the individual for its activities; to affirm and ensure human rights and freedoms is the main duty of the State (Article 3.2); in Ukraine, the principle of the rule of law is recognised and effective (Article 8.1); human and citizen’s rights and freedoms shall be protected by the court; everyone shall be guaranteed the right to challenge in court the decisions, actions, or inactivity of State power, local self-government bodies, officials and officers (Article 55.1, Article 55.2); the binding nature of a court decision is one of the main principles of legal proceedings (Article 129.2.9); the court shall adopt a decision in the name of Ukraine, the court decision is binding; the State shall ensure the enforcement of a court decision in the manner prescribed by law (Article 129¹.1, Article 129¹.2).

In its decisions, the Constitutional Court of Ukraine consistently emphasises on the obligation of the state to ensure the constitutional rights and freedoms:

– “the constitutional rights and freedoms are the fundamental basis for the existence and development of the Ukrainian people, and therefore the state is obligated to create effective organisational and legal mechanisms for their realisation. The absence of such mechanisms reduces the essence of the constitutional rights and freedoms, as it leads to the fact that they become declarative, and this is inadmissible in a law-based state” (paragraph 2.1.4 of the reasoning part of the Decision of April 12, 2012, No. 9-rp/2012);

– “while fulfilling its primary obligation – the establishment and maintenance of human rights and freedoms (Article 3.2 of the Constitution of Ukraine), the state  should not only refrain from violations or disproportionate restrictions of human rights and freedoms, but also take appropriate measures to ensure the possibility of their full implementation by anyone under its jurisdiction. To this end, the legislator and other public authorities should ensure effective legal regulation that is in line with the constitutional norms and principles and create the mechanisms necessary to meet the needs and interests of the individual” (paragraph 3.1 of the reasoning part of the Decision of June 1, 2016, No.2-rp/2016).

The Constitutional Court of Ukraine stated that judicial protection of human and citizen’s rights and freedoms should be considered as a form of state protection of human and citizen’s rights and freedoms, and the state itself assumes such an obligation in accordance with Article 55.2 of the Constitution of Ukraine (paragraph 3.15 of the reasoning part of the Decision of 7 May 2002 No. 8-rp/2002); the right to judicial protection is a guarantee of the implementation of other constitutional rights and freedoms, their affirmation and protection through the administration of justice (subparagraph 2.1.8 of the reasoning part of the Decision of November 23, 2018, No. 10-r/2018). Consequently, as it follows from the above, the state must fully ensure the implementation of the right to judicial protection guaranteed by Article 55 of the Constitution of Ukraine.

The Constitutional Court of Ukraine has repeatedly emphasised that execution of a court decision is an integral part of the right of everyone to judicial protection and includes, in particular, a set of actions defined in the law aimed at protection and restoration of violated rights, freedoms, legitimate interests of private individuals and legal entities, society and state (paragraph 2.3 of the reasoning part of the Decision of December 13, 2012, No. 18-rp/2012); failure to comply with the court decision threatens the essence of the right to a fair judicial protection by the court (paragraph 3.1 of the reasoning part of the Decision of April 25, 2012, No. 11-rp/2012); the right to judicial protection is the constitutional guarantee of human and citizen’s rights and freedoms, and the mandatory execution of court decisions is an integral part of the right to a fair judicial protection (paragraph 2.1.5 of the reasoning part of the Decision of June 26, 2013 No. 5-rp/2013).

The Constitutional Court of Ukraine emphasises that execution of a court decision by the state as an integral part of the right of everyone to judicial protection is stipulated at the constitutional level in view of the amendments to the Constitution of Ukraine introduced by the Law of Ukraine “On Amendments to the Constitution of Ukraine (in relation to justice)” of 2 June, 2016 No. 1401-VIII and its supplement, in particular, by Article 129.1.2 which provides that the state shall ensure execution of a court decision in accordance with the procedure established by law.

The analysis of Articles 3, 8, 55.1, 55.2, 129.11, 1291.2 of the Constitution of Ukraine in their systemic connection, the given legal positions of the Constitutional Court of Ukraine gives grounds to assert that the mandatory execution of a court decision is a necessary condition for the implementation of the constitutional right of everyone to judicial protection, therefore the state cannot avoid fulfilling its positive obligation to ensure the enforcement of a court decision for the sake of real protection and restoration of the rights and freedoms protected by the court, the legitimate interests of private individuals and legal entities, society and state. The positive obligation of the state to ensure the enforcement of the court decision provides for the establishment of appropriate national organisational and legal mechanisms for the implementation of the right to execute a court decision which will make it possible to guarantee the exercise of this right and the binding nature of the judicial decisions which have taken effect, which is impossible without their full and timely fulfilment.

The Constitutional Court of Ukraine takes into account the rules of the current international treaties, agreed to be binding by the Verkhovna Rada of Ukraine, and the practice of interpretation and application of these treaties by the international bodies which jurisdiction has been recognised by Ukraine, in particular by the European Court of Human Rights (paragraph 2.3.3.1 of the reasoning part of the Decision of June 1, 2016, No. 2-rp/2016).

The Constitutional Court of Ukraine, developing its legal position on the determination of the mandatory enforcement of court decisions as a part of the right to a fair judicial protection, formulated in the provisions of Article 6§1 of the Convention for the Protection of Human Rights and Fundamental Freedoms (1950) (hereinafter referred to as the Convention), takes into account the practice of applying the provisions of the mentioned Article of the Convention by the European Court of Human Rights in terms of understanding the state's positive obligation to enforce a court decision.

It follows from the case-law of the European Court of Human Rights that the right to a trial stipulated in Article 6 of the Convention would be illusory if the legal system of the state permitted that the final mandatory judicial decision is not executed to the detriment of one of the parties; and it is the state which has a positive obligation to create a system of enforcement of court decisions, which would be effective both in theory and in practice, and would guarantee their implementation without undue delay; at the same time, the evasion of this obligation is the transfer of responsibility of the state for the financial provision of the organisation of enforcement proceedings to an individual in whose favour a court decision has been adopted; effective access to the court includes the right to ensure that the court decision is enforced without unreasonable delays; the state and its public authorities are responsible for the full and timely enforcement of court decisions adopted against them (§ 43 of the judgment in the case "Shmalko v. Ukraine" dated 20 July 2004, § 84 of the judgment in the case "Fuklev v. Ukraine" dated 7 June 2005, § 64 of the judgment in the case "Apostol v. Georgia" dated 28 November 2006, §§ 46, 51, 54 of the judgment in the case "Yuriy Nikolayevich Ivanov v. Ukraine" dated 15 October 2009).

The European Court of Human Rights has pointed out that the authorities’ stance of holding the applicant responsible for the initiation of enforcement proceedings by requesting him to bear the preliminary expenses, coupled with the disregard for his financial situation, constituted an excessive burden and restricted his right of access to a court to the extent of impairing the very essence of that right (§ 65 of the judgment in the case "Apostol v. Georgia" dated November 28, 2006).

The Constitutional Court of Ukraine, taking into account Articles 3, 8, 55.1, 55.2, 129¹.1, 129¹.2 of the Constitution of Ukraine, its legal positions on determining the enforcement of a court decision as a part of the constitutional right to judicial protection, considers, that the state creating proper national legal and organisational mechanisms of implementation of the right to enforce a court decision should not only introduce the effective systems for the enforcement of court decisions, but also to ensure the functioning of these systems in such a way so that every person, in whose favour a binding court decision has been adopted, has access to it, in case this decision is not enforced, including by public authority.

The Constitutional Court of Ukraine emphasises that the procedure, prescribed by law, for the enforcement of a court decision by a state must comply with the principles of the rule of law and justice, guarantee the constitutional right to judicial protection; failure of the state to fulfil a positive obligation to ensure the functioning of the system of enforcement of court decisions, implemented by it, leads to a restriction of the constitutional right to judicial protection and reduces its essence.
2.2. The Constitutional Court of Ukraine, having examined the constitutional complaint and having analysed the provisions of Article 26.2 of the Law, draws attention to the fact that, in accordance with these provisions, the commencement of the enforcement by a body of the state executive service of a judicial decision of a non-property nature, the debtor of which is a state body, is connected with the necessity of payment by the collector of an advance payment in the amount of two minimum wages if the collector is not exempted from paying this contribution in cases specified by the Law. As a result of non-payment of the mandatory advance payment by the collector, enforcement of the court decision approved in his favour will not commence, that is, the payment of the advance payment is a prerequisite for the commencement of the enforcement of the court decision.
The Constitutional Court of Ukraine considers that, with regard to Articles 3, 8, 55.1, 55.2, 129¹.1, 129¹.2 of the Fundamental Law of Ukraine in the aspect of guaranteeing at the constitutional level of the right of everyone to judicial protection and ensuring the enforcement of a court decision by the state, the absence of financial possibility to pay an advance payment by a collector as a person, in favour of whom a court decision was adopted, should not interfere with the realisation of his right to execution of a court decision, especially when under such decision the debtor is a public authority. The current legal regulation should establish such an order for payment of an advance payment by a person in whose favour a court decision was made that would ensure, in all cases and under all conditions, full and timely execution of such a decision and its obligatory nature.  

The establishment by the provisions of Article 26.2 of the mandatory payment of the advance payment by the person in whose favour the court decision was adopted, as a necessary condition for the commencement of the enforcement of such decision by the state executive service, shoulders this person with the financial burden to ensure the functioning of the court enforcement system, implemented by the state, which does not guarantee the access of each such person to the specified system, therefore, does not provide in all cases and under any conditions full and timely enforcement of this decision, and its mandatory nature.

The Constitutional Court of Ukraine emphasises that the state has a positive obligation to ensure the enforcement of a court decision, yet the said legal regulation concerning the obligatory advance of the commencement of the enforcement of a court decision by the person in whose favour the decision was adopted stipulated by the provisions of Article 26.2 of the Law, such obligation of the state is transferred to the said person, which reduces the essence of his constitutional right to judicial protection and contravenes the provisions of Articles 3, 8, 55.1, 55.2, 129¹.1, 129¹.2 of the Constitution of Ukraine.

Taking into account the above and guided by Articles 147, 150, 151¹, 151², 152, 153 of the Constitution of Ukraine, on the basis of Articles 7, 32, 36, 65, 67, 74, 84, 88, 89, 91, 92, 94 of the Law of Ukraine "On the Constitutional Court of Ukraine" the Constitutional Court of Ukraine:

h e l d:

1. To declare as not complying with the Constitution of Ukraine (unconstitutional), the provisions of Article 26.2 of the Law of Ukraine "On Enforcement Proceedings" dated June 2, 2016, No. 1404-VIII with amendments.

2. The provisions of Article 26.2 of the Law of Ukraine "On Enforcement Proceedings" dated June 2, 2016, No. 1404-VIII with amendments declared unconstitutional, shall expire from the date of adoption of this Decision by the Constitutional Court of Ukraine.

3. The decision of the Constitutional Court of Ukraine shall be binding, final and may not be appealed.

The decision of the Constitutional Court of Ukraine shall be published in “The Bulletin of the Constitutional Court of Ukraine”.

SECOND SENATE OF THE CONSTITUTIONAL COURT OF UKRAINE
