Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 2-r/2020 dated February 18, 2020 in the case upon the constitutional petition of the Supreme Court of Ukraine on the compliance of specific provisions of paragraphs 4, 7, 8, 9, 11, 13, 14, 17, 20, 22, 23, 25 of Section XII “Final and Transitional Provisions” of the Law “On the Judiciary and Status of Judges” dated June 2, 2016 No. 1402–VIII with the Constitution (constitutionality)
The disputed provisions of the Law “On the Judiciary and Status of Judges” No. 1402 – VIII dated June 2, 2016, as amended (hereinafter referred to as the Law No. 1402), provided for, in particular, the formation of the Supreme Court; termination of activity and liquidation of the Supreme Court of Ukraine; holding a competition for the offices of judges of the Supreme Court; participation of judges whose powers have been terminated in connection with the expiration of the five-year term for which they had been appointed, in the competition for the office of judge on the grounds stipulated by the Law No. 1402; dismissal of a judge by a decision of the High Council of Justice in the event of judge's non-compliance with the criteria for competence, professional ethics or integrity established upon the results of evaluation or refusal of a judge to undergo such evaluation; granting only to judges who, by the results of a qualification evaluation, have confirmed suitability for their position (the ability to administer justice in the relevant court), the right to receive a judge's remuneration and monthly lifetime allowance in the amounts specified by the Law No. 1402.

The decisive feature of the judiciary in a democratic law-based state is its independence, which means its institutional separation from the bodies of legislative and executive power, inadmissibility of influence of the latter on the performance of judges’ professional functions, including in a manner not caused by public aspirations of the legislative reorganisation, change of the system of judicial organisation. Only an independent, фpolitical judicial power, a constituent part of which are courts enshrined in the Constitution of Ukraine, can perform its constitutional function on the administration of justice (Article 124.1 of the Constitution).

The Constitutional Court considers that the bodies of state power envisaged by the Constitution of Ukraine have a special status of constitutional bodies, therefore liquidation, change of name, as well as revision of their constitutionally defined functions and powers in a way that substantially (radically) changes their constitutional nature are possible only after amending the Basic Law in the manner provided for in Chapter XIII “Introducing Amendments to the Constitution of Ukraine”.

The Constitutional Court proceeds from the fact that the principle of institutional continuity must be ensured when introducing amendments to the Constitution, which means that bodies of state power established by the Basic Law continue to function in the interests of the Ukrainian people and exercise their powers, perform their tasks and functions defined in the Constitution, irrespective of these changes, unless such changes provide for a substantial (fundamental) change in their constitutional status, including their liquidation.

After the entry into force of the Law “On Amendments to the Constitution of Ukraine (on Justice)” No. 1401-VIII dated June 2, 2016 (hereinafter referred to as the Law No. 1401), the Supreme Court acquired the status of the highest court in the system of the judiciary (Article 125.3 of the Basic Law).

The systemic analysis of the Constitution's provisions "the highest judicial body in the system of courts of general jurisdiction" and "the highest court in the judiciary system of Ukraine" in conjunction with the provisions of the laws of Ukraine on judiciary and judicial procedure gives the Constitutional Court grounds to assert that the removal of the word “Ukraine” - the state's own name - from the word combination “Supreme Court of Ukraine” did not affect the constitutional status of this body of state power.

The systemic analysis of the amendments to the Constitution, introduced by the Law No. 1401, indicates that they were not aimed at terminating the activity and liquidation of the Supreme Court of Ukraine as a body of state power by removing the word “Ukraine” - the state's own name - from the word combination “Supreme Court of Ukraine”.

The Constitutional Court considers that the Law No. 1401 did not violate the principle of the institutional continuity of the highest institute of the judiciary, which, after the entry into force of the Law No. 1401, continues to operate under the name “Supreme Court”.

Pursuant to paragraph 17 of Section XII “Final and Transitional Provisions” of the Law No. 1402, “the powers of judges appointed for a term of five years prior to the entry into force of this Law shall terminate upon the expiration of the term for which they were appointed. Judges whose powers have been terminated due to the expiration of such term may be appointed to the office of judge following the results of a competition conducted in accordance with the procedure established by this Law”.
The Verkhovna Rada, in deciding on the need for the participation of judges whose powers had been terminated in connection with the expiration of the term for which they were appointed, in the competition for the office of judge, acted within the limits of their constitutional powers to fulfil the requirements of subparagraph 4 of paragraph 16¹ of Chapter XV “Transitional Provisions” of the Constitution. The participation of such judges in this competition on a general basis is consistent with the requirements of Articles 8.1, 126.5, 126.6, 128.2 of the Basic Law.

The provisions of the Constitution concerning the conduct of the evaluation of judges should be enshrined in detail in law and take into account the system of interrelated norms of the Constitution, in particular Articles 125, 126, and 128. Since the Supreme Court is the constitutional body, a special procedure for regulating the Supreme Court judges’ activity must be established, the legislator should provide for a special procedure and evaluation criteria for these judges.

Comparative analysis of the provisions of the Constitution before and after the amendments of the Law No. 1401, the provisions of the Law “On the Judiciary and Status of Judges” dated July 7, 2010, and the Law No. 1402 gives the Constitutional Court grounds to conclude that there are no differences between the legal status of a judge of the Supreme Court of Ukraine and a judge of the Supreme Court.

The Constitutional Court notes that the renaming of a body enshrined in the Constitution of Ukraine – the Supreme Court of Ukraine – cannot take place without the transfer of judges of the Supreme Court of Ukraine to the offices of judges of the Supreme Court, since there is no difference between the legal status of a judge of the Supreme Court of Ukraine and a judge of the Supreme Court,  the removal of the word “Ukraine” – the state's own name – from the word combination “the Supreme Court of Ukraine” cannot be the grounds for dismissal of all judges of the Supreme Court of Ukraine or their transfer to another court, all the more to the court of a lower instance.

Judges of the Supreme Court of Ukraine must continue to exercise their powers as judges of the Supreme Court. Therefore, the actual differentiation of the judges of the Supreme Court of Ukraine and those of the Supreme Court is not consistent with the principle of irremovability of judges, which is a part of the constitutional guarantee of the independence of judges.
The right of a judge to resign is a constitutional guarantee of the independence of judges (Article 126.6.4 of the Constitution).

Given the provisions of paragraph 25 of Section XII “Final and Transitional Provisions” of the Law No. 1402 on the right to receive monthly lifetime allowance upon the results of qualification evaluation, the judges who are already retired and have attained the age of sixty-five, for objective reasons have no opportunity to pass a qualification evaluation for compliance with the office held and to work three years thereafter, which is a prerequisite for receiving monthly lifetime allowance in the amount specified by the Law No. 1402.

The Constitutional Court considers that the monthly lifetime allowance of a retired judge should be commensurate with the judicial remuneration received by a competent judge. In the event of an increase in such remuneration, the recalculation of the previously assigned monthly lifetime allowance of a retired judge shall be made automatically. The establishment of different approaches to the procedure for calculating the monthly lifetime allowance of judges violates the status of judges and guarantees of their independence.

The establishment by the provisions of paragraph 25 of Section XII “Final and Transitional Provisions” of the Law No. 1402 of different approaches to the procedure for calculating the monthly life allowance for judges who retire is contrary to the provisions of Article 126.1 of the Basic Law on guaranteeing the independence of judges by the Constitution and the laws.

Thus, the Constitutional Court of Ukraine held:
To declare the provisions of paragraphs 4, 8, 9, 11, 13, 17 of Section XII “Final and Transitional Provisions” of the Law “On Judiciary and Status of Judges” to be in conformity with the Constitution (constitutional).
To declare the provisions of paragraph 7 “and shall be liquidated” in the part of the Supreme Court of Ukraine, paragraph 14 “judges of the Supreme Court of Ukraine”, paragraph 25 of Section XII “Final and Transitional Provisions” of the Law of Ukraine “On the Judiciary and Status of Judges” to be non-conforming to the Constitution of Ukraine (unconstitutional).

To terminate the constitutional proceedings in the case concerning the review of the provisions of paragraphs 20, 22, and 23 of Section XII “Final and Transitional Provisions” of the Law of Ukraine “On the Judiciary and Status of Judges” on the compliance with the Constitution (constitutionality).

To recommend to the Verkhovna Rada to immediately bring the provisions of the legislation into conformity with the Decision.

References:

Decisions of the Constitutional Court:

No. 7-zp/1997 dated December 23, 1997;
No. 3-rp/2013 dated June 3, 2013;

No. 10-rp/2013 dated November 19, 2013.

Opinion of the European Commission for Democracy through Law (Venice Commission) on Act CLXII of 2011 on the legal status and remuneration of judges and Act CLXI of 2011 on the organisation and administration of courts of Hungary dated March 16-17, 2012. 

Opinion of the European Commission for Democracy Through Law (Venice Commission) on the proposed amendments to the Constitution of Ukraine regarding the judiciary dated October 23-24, 2015.
Judge of the Constitutional Court S.Holovaty expressed his dissenting opinion.

PAGE  
3

