Summary to the Decision of the Grand Chamber dated June 4, 2019 No. 2-r/2019 in the case upon the constitutional petitions of 45 People’s Deputies on the compliance of specific provisions of the Law “On Pension Provision” with the Constitution (constitutionality) and 48 People’s Deputies on the compliance of specific provisions of the laws “On Pension Provision”, “On the Status and Social Protection of Citizens who Suffered as a Result of the Chornobyl Disaster”, “On Pension Provision to Persons Discharged from Military Service and for Some Other Persons”, “On Civil Service”, “On Forensic Examination”, “On the National Bank of Ukraine”, “On Service in Local Self-Government Bodies”, “On the Status of People's Deputies of Ukraine”, “On Diplomatic Service”, “On Compulsory State Pension Insurance”, “On the Cabinet of Ministers of Ukraine”, “On the Prosecutor's Office”, as well as the Regulations on Assistant-Consultant of People's Deputy of Ukraine, approved by the Resolution of the Verkhovna Rada of Ukraine dated October 13, 1995 No. 379/95-ВР with the Constitution (constitutionality)
45 People’s Deputies applied to the Constitutional Court to declare as such that do not conform to the Constitution (are unconstitutional) the provisions of subparagraphs 1, 12-26 of paragraph “a” of Article 54, subparagraphs 1, 12-25 of paragraph “f”, paragraph “h” of Article 55 of the Law No.1788 with amendments, introduced by the Law on Ukraine “On Introducing Amendments to Ыщьу Legislative Acts of Ukraine” (hereinafter referred to as the Law No. 911).

Pursuant to the amendments introduced by the Law No. 911, the right to a retirement pension is acquired upon the attainment of a certain age for specific categories of workers.
The subject of the right to constitutional petition considers that the amendments introduced by the Law No. 911 had significantly violated the guarantees of social provision of the categories of citizens specified in the law, since the content and scope of their right to pension provision was narrowed when conditionning the scope of implementation of this right not only by acquiring a special length of service, but also by attaining a certain age.

The Constitutional Court of Ukraine was also seized by 48 People’s Deputies regarding non-conformity to the Constitution (unconstitutionality) of certain provisions of the laws on the status and social protection of citizens who suffered as a result of the Chornobyl disaster, on forensic examination, on the status of the People's Deputy of Ukraine, on diplomatic service, on compulsory state pension insurance, on the Cabinet of Ministers, on the prosecutor's office, on the assistant-consultant of a People's Deputy with amendments (hereinafter referred to as the Law No. 213) and the Law No. 911.

The authors of the petition consider that the disputed provisions of the laws violate the principle of legal certainty – the component of the rule of law, do not observe the guarantees of social provision of certain categories of citizens, narrow the content and scope of their right to pension provision as well as breach the right to equality before the law.

In addition, they also argue that the suspension of pension payments for working pensioners by December 31, 2016, limiting their size within the period of work of such persons, envisaged by the provisions of the laws “On Pension Provision”, as amended (hereinafter referred to as the Law No. 1788), on pension provision to persons discharged from military service and for some other persons, on state service, on the National Bank Ukraine, on service in local self-government bodies, other laws and the Law No. 911, have led to the narrowing of their constitutional right to social protection.

The Constitutional Court notes that the main responsibilities of the state are to ensure the realisation of social, cultural and economic rights by citizens; the state's guarantee of the constitutional right to social protection is one of the necessary conditions for the existence of both the individual and the society; the level of social provision in the state should meet the needs of citizens, that will promote social stability, ensure social justice and trust in the state. The guarantee of these rights by the state, including the rights to pension provision as part of the constitutional right to social protection, must be exercised on the basis of the Constitution and in the manner that corresponds to it.

The Constitutional Court proceeds from the fact that the social and economic rights stipulated by the laws are not absolute; the mechanism for their realisation may be changed by the state, in particular, given the inability to financially support them by means of proportional redistribution of funds in order to preserve the balance of interests between the individual and the society.

The Constitutional Court takes into account that the legislator, when changing the relations in the field of pension provision in order to improve the state social policy through redistribution of social income, is unable to make an individual safe from changing the conditions of his/her social provision. Changes in this area should be sufficiently substantiated, carried out gradually, carefully and in a reasonable way, based on the objective criteria, be proportional to the purpose of changing legal regulation, ensure a fair balance between the general interests of the society and the duty to protect human rights without violating the essence of the right to social protection.
According to Article 51 of the Law No.1788, retirement pensions are granted to certain categories of citizens employed at works, the performance of which results in loss of professional ability or eligibility before the age establishing the right to old-age pension. That is, the said norm refers to the kinds of work that have direct effect on the health of an employee and can lead to a loss of professional ability (ability to perform work in a profession) before the age establishing the right to old-age pension and, consequently, the inability to effectively perform work without harm to their own health and safety of others. It means that the loss of professional ability or eligibility does not relate to the attainment of a certain age by a worker, and therefore cannot be a condition for granting retirement pension.

The purpose of granting retirement pension is to provide the necessary living conditions to persons whose work is associated with a rapid loss of professional skills (ability to work) that may occur before these persons attain the age required for acquiring the right to old-age pension. Granting retirement pension is an extra social guarantee for persons who, in special circumstances, performed certain professional functions.

The establishent of the age of retirement for certain categories of citizens employed in works, the performance of which results in loss of professional ability or eligibility before the age establishing the right to old-age pension by the provisions of the Law No. 1788, is an encroachment upon the essence of the right to pension provision.

The provisions of paragraph “a” of Article 54 and Article 55 of the Law No. 1788 with amendments, introduced by the Law No. 213 on increase in five years of the pension age for women, as well as an increase in five years of general and special work experience required for granting retirement pension for certain categories of workers are such that deprive those persons of their right to social protection and do not conform to the constitutional principles of human rights and freedoms of a social state.

The Constitutional Court notes that the systemic analysis of the provisions of Articles 24.3 43.5 of the Constitution, Articles 51, 54, 55 of the Law No. 1788, Articles 6.2.4 and 20 of the Law “On Ensuring Equal Rights and Opportunities of Women” provides grounds for the conclusion that the establishment of a smaller – as compared to men - pension age for women employed in works the performance of which results in loss of professional ability or eligibility before the age establishing the right to old-age pension, is a special guarantee for the health and safety of women.

The legislator, by equalling the pension age for men and women employed in works, specified by paragraphs “a”, “b”, “c”, “d”, “e” of Article 55 of the Law No. 1788, related to harmful effects on health and result in loss of professional ability or eligibility before the age establishing the right to old-age pension, had abolished special guarantees for the protection of work and health of women and special conditions established for acquiring the right to retirement pension.

Thus, the Constitutional Court of Ukraine held to declare as such that do not conform to the Constitution (are unconstitutional) and lose their effect from the date of adoption of this Decision by the Constitutional Court the provisions of paragraph “a” of Article 54, Article 55 of the Law "On Pension Provision" with amendments, introduced by the laws “On Introducing Amendments to Some Legislative Acts of Ukraine on Pension Provision”, and “On Introducing Amendments to Some Legislative Acts of Ukraine”.

To terminate the constitutional proceedings in the case in the part on examination of compliance with the Constitution (constitutionality) of the provisions of Article 85.4 of the Law “On Pension Provision", as amended, Article 58.1 of the Law “On the Status and Social Protection of Citizens who Suffered as a Result of the Chornobyl Disaster”, as amended, Article 54.1 of the Law “On Pension Provision to Persons Discharged from Military Service and for Some Other Persons”, as amended, Article 37.4 of the Law “On Civil Service”, as amended, the second sentence of Article 18.2 of the Law “On Forensic Examination”, as amended, the second sentence of Article 64.1 of the Law “On the National Bank of Ukraine”, as amended, the fourth sentence of Article 21.7 of the Law “On Service in Local Self-Government Bodies”, as amended,  Articles 20.12.7, 20.12.8, 20.12.9 of the Law “On the Status of People's Deputy of Ukraine”, as amended, the second sentence of Article 29.1 of the Law “On Diplomatic Service”, as amended, Articles 47.1.2, 47.1.3, 47.1.4 of the Law “On Compulsory State Pension Insurance”, as amended, the second sentence of Article 57.1 of the Law “On the Cabinet of Ministers of Ukraine”, as amended, Articles 86.15.1. 86.15.2. 86.15.3 of the Law ”On the Prosecutor's Office”, as amended, Article 1.1.6 of the Regulations on Assistant-Consultant of People's Deputy of Ukraine, approved by the Resolution of the Verkhovna Rada of Ukraine, as amended, on the basis of Articles 62.5, 63.4 of the Law “On the Constitutional Court of Ukraine”.
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