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The Grand Chamber of the Constitutional Court of Ukraine composed of the judges:

Stanislav Shevchuk – Сhairperson, 
Serhiy Holovaty,

Viktor Horodovenko, 

Mykhailo Hultai,

Oleksandr Kasminin,

Viktor Kolisnyk, judge-rapporteur,
Viktor Kryvenko,

Vasyl Lemak,

Oleksandr Lytvynov, 

Mykola Melnyk,

Volodymyr Moisyk,

Oleh Pervomaiskyi, 

Serhii Sas,

Natalia Shaptala, 

Ihor Slidenko, 

Oleksandr Tupytskyi,

Mykhailo Zaporozhets,

Iryna Zavhorodnia,

at the plenary session considered the case upon the constitutional petition of 59 People’s Deputies of Ukraine on conformity of Article 368² of the Criminal Code of Ukraine to the Constitution of Ukraine (constitutionality).

Having heard the judge-rapporteur Viktor Kolisnyk and having examined the case materials, the Constitutional Court of Ukraine

f o u n d:
The subject of the right to constitutional petition - 59 People's Deputies of Ukraine appealed to the Constitutional Court of Ukraine with a submission to declare Article 368² of the Criminal Code of Ukraine (hereinafter – “the Code”) as non-confirming to the Constitution (unconstitutional).
According to Article 368² of the Code “the acquisition by a person authorised to perform the functions of the state or local self-government of assets in a substantial amount, the lawfulness of the grounds for the acquisition of which is not supported by evidence, as well as the transfer of such assets to any other person shall be punished with imprisonment up to two years with the deprivation of the right to occupy certain positions or to engage in certain activities for a period of up to three years with the confiscation of property" (paragraph one); "the same acts committed by an official holding a responsible position shall be punished with imprisonment for a term from two to five years with deprivation of the right to occupy certain positions or to engage in certain activities for up to three years with confiscation of property" (paragraph two); "acts provided for in paragraph one of this article committed by an official holding an especially responsible position shall be punished with imprisonment for a term from five to ten years with the deprivation of the right to occupy certain positions or to engage in certain activities for up to three years with confiscation of property" (paragraph three); "persons authorised to perform the functions of the state or local self-government are the persons referred to in Article 3.1.1 of the Law of Ukraine "On Corruption Prevention" (clause 1 of the note); “A significant amount of assets in this article shall imply money or other property, as well as income from them, if their size (value) exceeds one thousand non-taxable minimum income of citizens” (clause 2 of the note); “the transfer of assets in this article shall imply the conclusion of any transactions on the basis of which the right of ownership or the right to use the assets arises, as well as granting money or other property to another person for the conclusion of such transactions” (clause 3 of the note).
According to the subject of the right to constitutional petition, Article 368² of the Code is not consistent with the prescriptions of the Constitution of Ukraine regarding: the rule of law; the absence of the retroactive effect in time of laws and other legal acts that do not mitigate or cancel the liability of a person; the prohibition to bring to liability for acts which at the time of their commission were not recognised as an offense by law; the prohibition to bring a person twice to the legal liability of the same type for the same offense; presumption of innocence of a person; release of a person from the obligation to prove his or her innocence of committing a crime; the inadmissibility of substantiation of the charges based on assumptions; the possibility for a person not to testify or to explain anything about himself or herself, members of his or her family or close relatives; equality of all participants in the trial before the law and the court; the adversarial nature of the parties and the freedom to present their evidence to the court and to prove their credibility in court.

The authors of the petition state that Article 368² of the Code does not comply with Articles 1, 3.2, 8.1, 8.2, 58, 61.1, 62, 63.1, 64.1, 129.2.1 and  129.2.3 of the Constitution of Ukraine. 

2. The Constitutional Court of Ukraine, resolving the issues raised in the constitutional petition, proceeds from the following.

2.1. Ukraine is a democratic, law-based state (Article 1 of the Constitution of Ukraine).

Human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State. The State is answerable to the individual for its activity. To affirm and ensure human rights and freedoms is the main duty of the State (Article 3.2 of the Constitution of Ukraine).
In Ukraine, the principle of the rule of law is recognised and effective; the Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Articles 8.1 and 8.2 of the Fundamental Law of Ukraine). 
The legal order in Ukraine is based on the principles whereby no one shall be forced to do what is not envisaged by legislation; Bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine (Article 19 of the Constitution of Ukraine).

The objective of the Code is to provide legal protection of human and citizen’s rights and freedoms, property, public order and public safety, the environment, and the constitutional order of Ukraine against criminal encroachments, to secure peace and safety of the mankind, and also to prevent crimes (Article 1.1 of the Code). According to Article 3 of the Code, the Code, based on the Constitution of Ukraine and generally recognised principles and rules of international law, shall be the Ukrainian legislation on criminal liability (paragraph one); the criminality of any act and also its punishability and other criminal and legal consequences shall be determined exclusively by this Code (paragraph three).
According to Article 2 of the Code of Criminal Procedure of Ukraine, the objectives of criminal proceedings are the protection of individual, society and the state from criminal offence, the protection of rights, freedoms and legitimate interests of participants in criminal proceedings, as well as ensuring quick, comprehensive and impartial investigation and trial in order that everyone who committed a criminal offence should be prosecuted in proportion to his or her guilt, no one innocent should be accused or convicted, and no one subjected to ungrounded procedural compulsion and that an appropriate legal procedure should be applied to each party to criminal proceedings.

2.2. International treaties that are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine; the conclusion of international treaties that contravene the Constitution of Ukraine is possible only after introducing relevant amendments to the Constitution of Ukraine. (Article 9 of the Fundamental Law of Ukraine).

On October 18, 2006 the Verkhovna Rada of Ukraine ratified the 2003 United Nations Convention against Corruption, Article 20 of which provides that, subject to its constitution and the fundamental principles of its legal system, each State Party shall consider adopting such legislative and other measures as may be necessary to establish as a criminal offence, when committed intentionally, illicit enrichment, that is, a significant increase in the assets of a public official that he or she cannot reasonably explain in relation to his or her lawful income. The Constitutional Court of Ukraine draws attention to the fact that under this convention, the State Party considers a possibility of criminalising illicit enrichment "provided its constitution and the fundamental principles of its legal system are observed".
The Constitutional Court of Ukraine stresses that when criminalising any socially dangerous act, it is necessary to proceed primarily from the principles and norms of the Constitution of Ukraine, since laws and other legal acts are adopted on the basis of the Constitution of Ukraine and must comply with it.

Despite the fact that corruption is one of the main threats to the national security of Ukraine, corruption prevention should be carried out exclusively by legal means in compliance with the constitutional principles and regulations of the legislation adopted in accordance with the Constitution of Ukraine.

3. One of the main elements of the principle of the rule of law, enshrined in Article 8.1 of the Fundamental Law of Ukraine, is legal certainty. The Constitutional Court of Ukraine stressed the importance of the requirement of certainty, clarity and consistency of the legal norm, since otherwise it cannot ensure its uniform application, does not exclude the unlimited interpretation in law enforcement practice and inevitably leads to arbitrariness (paragraph two of clause 5.4 of the reasoning part of the Decision No.5-rp/2005 dated September 22, 2005).
The European Commission for Democracy through Law (Venice Commission), in the Report on the rule of law, adopted at its 86th plenary session, held on March 25-26, 2011, noted that one of the essential elements of the rule of law is legal certainty (paragraph 41); legal certainty requires that legal standards be clear and precise and aim at ensuring that situations and legal relationships remain predictable (paragraph 46).
The European Court of Human Rights, in its judgment in the case "Sunday Times v The United Kingdom № 1" dated April 26, 1979, stated that "a norm cannot be regarded as a 'law' unless it is formulated with sufficient precision to enable the citizen to regulate his conduct" (paragraph 49).

In the judgement in the case "S.W. v. the United Kingdom" dated November 22, 1995 the European Court of Human Rights stressed that any offense should be clearly defined in the law; this requirement is satisfied where the individual can know from the wording of the relevant provision and, if need be, with the assistance of the courts' interpretation of it, what acts and omissions will make him criminally liable (paragraph 35).
 The Constitutional Court of Ukraine, noting that freedom is among the fundamental values ​​of effective constitutional democracy, and the right to freedom enshrined in Article 29.1 of the Constitution of Ukraine is an integral and inalienable constitutional right of every person, pointed out that in order that the state fulfils its main duty – to ascertain and ensure human rights and freedoms – the legislator and other public authorities have to ensure effective legal regulation that is consistent with the constitutional norms and principles and to create mechanisms necessary to meet the needs and interests of the person (paragraphs one and two of clause 2.3, paragraph one of clause 3 of the reasoning part of the Decision № 2-rp/2016 dated June 1, 2016).
The European Court of Human Rights in the judgement in the case "Soldatenko v. Ukraine" dated October 23, 2008 noted that where deprivation of liberty is concerned, it is particularly important that the general principle of legal certainty be satisfied and also stressed that Article 5 § 1 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms does not merely refer back to domestic law but it also relates to the “quality of the law”, requiring it to be compatible with the rule of law; while “Quality of law” in this sense implies that where a national law authorises deprivation of liberty it must be sufficiently accessible, precise and foreseeable in its application, in order to avoid all risk of arbitrariness (paragraph 111).
Compliance with the requirement of clarity and consistency of the norms establishing criminal responsibility is especially important in view of the specifics of the criminal law and the consequences of bringing to criminal liability, since bringing to this kind of legal liability is associated with possible significant restrictions of human rights and freedoms. For instance, Article 368² of the Code provides, in particular, for the use of such punishment as imprisonment for a fixed term. In addition, in regard to persons suspected or accused of committing a crime under the said article of the Code there can be applied, in particular, such preventive measures as house arrest and detention in custody which are associated with the restriction of liberty. 
4. An important guarantee of observance of the rights of the suspect and the accused in criminal proceedings and a mandatory component of a fair trial is the presumption of innocence. A person is presumed innocent of committing a crime and shall not be subjected to criminal punishment until his or her guilt is proved through legal procedure and established by a court verdict of guilty; no one is obliged to prove his or her innocence of committing a crime; accusation shall not be based on illegally obtained evidence as well as on assumptions; all doubts in regard to the proof of guilt of a person are interpreted in his or her favour. (Articles 62.1, 62.2, 62.3 of the Constitution of Ukraine).
The Constitutional Court of Ukraine notes that an element of the presumption of innocence principle is the principle of in dubio pro reo, according to which, when evaluating evidence, all doubts about the guilt of a person are interpreted in favour of his/her innocence.

The presumption of innocence of a person implies that the duty of proving the guilt of a person lies with the state.

Pursuant to Article 6 §2 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms, everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.
The case law of the European Court of Human Rights shows that the principle of presumption of innocence requires, in particular, that in performing their duties the judges do not start the proceedings with a prejudice as to the offence having been committed by the defendant of which he is accused; the burden of proof lies with the prosecution, and any doubt is interpreted in favour of the accused; the prosecution must inform the defendant of the charge brought against him (so that he can prepare and submit his defence accordingly) and present evidence sufficient to convict him (paragraph 77 of the Judgement in the case of "Barberà, Messegué and Jabardo v. Spain" dated December 6, 1988, paragraph 97 of the Judgement in the case of "Janosevic v. Sweden" dated July 23, 2002).
An equally important guarantee of the protection of the rights and legitimate interests of a person in criminal proceedings is the regulation contained in Article 63.1 of the Constitution of Ukraine concerning the inadmissibility of bringing a person to liability for refusing to testify or to explain anything about himself or herself, members of his or her family or close relatives, which means the right of a person not to give such testimony or explanation.

The Constitution does not contain any exceptions as to both the principle of presumption of innocence and the right of a person not to testify or to give explanations concerning himself/herself, family members or close relatives. Moreover, Article 64.2 of the Constitution emphasises the inadmissibility of the restriction of the rights and freedoms, in particular those provided for in Articles 62, 63 of the Constitution.

According to the position of the European Court of Human Rights, set out in the Jalloh v. Germany judgment of 11 July 2006, the public interest cannot justify measures which extinguish the very essence of an applicant’s defence rights, including the privilege against self-incrimination (privilege against self-incrimination) (paragraph 97).

The European Court of Human Rights has emphasised that the right to silence and the right not to incriminate oneself are generally recognised international standards which lie at the heart of the notion of a fair procedure under Article 6 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms; they exist for the protection of the accused against improper compulsion by the authorities thereby contributing to the avoidance of miscarriages of justice and to the fulfilment of the aims of Article; the right not to incriminate oneself, in particular, presupposes that the prosecution in a criminal case seek to prove their case against the accused without resort to evidence obtained through methods of coercion or oppression in defiance of the will of the accused (paragraph 68 of the Saunders v. the United Kingdom judgment, dated December 17, 1996).

In the Aleksandr Zaichenko v. Russia judgment of 18 February 2010, the European Court of Human Rights stated that the right not to incriminate oneself cannot reasonably be confined to statements of admission of wrongdoing or to remarks which are directly incriminating; testimony obtained under compulsion which appears on its face to be of a non-incriminating nature - such as exculpatory remarks or mere information on questions of fact – may later be deployed in criminal proceedings in support of the prosecution case (paragraph 54).

The Constitutional Court of Ukraine emphasises that the constitutional prescriptions on the presumption of innocence and the inadmissibility of bringing a person to liability for refusing to testify or to explain anything about himself or herself, members of his or her family or close relatives should apply equally to all persons. The Constitution does not allow the narrowing or cancellation of these guarantees in respect of certain categories of persons.

5. In the meaning of Article 3682 of the Code, acquiring by a person authorised to perform the functions of the state or those of local self-government, of assets in a significant amount forms an objective part of the composition of such an offense as illicit enrichment, if the legality of the grounds for acquiring such assets in the property is not proved by evidence. Consequently, the law defines that the key element of illicit enrichment as an offence is the lack of evidence of the legality of the grounds for acquiring the said assets. The lack of evidence for such a formulation of the disposition of the norm makes it possible to recognise the availability of an objective party of such offense as illegal enrichment.

The specifics of the formulation of the disposition of the norm contained in Article 3682 of the Code, in particular the legal construction “the legality of the grounds of acquiring of which is not confirmed by evidence”, predetermine the need to clarify the issue as to the subject that has to prove the legitimacy of the grounds for acquiring assets in a significant amount by the person authorised to perform the functions of the state or those of local self-government, and, therefore, to prove his/her innocence in committing the crime. Such conclusion follows from the fact that the confirmation by the evidence of the legality of the grounds for acquiring the corresponding assets means that the actions of a particular person do not imply the crime as determined in  Article 3682 of the Code.

With regard to the provisions of Articles 19.1, 62.1, 62.2 and 63.1 of the Constitution of Ukraine, a subject, who is obliged to collect evidence of the legality of the grounds for acquisition of the assets by a particular person, cannot be a person who is suspected or accused for committing any offense including those provided for in Article 368² of the Code. A person may provide evidence of his/her innocence only at his/her own discretion or not at all.

According to Article 17.2 of the Code of Criminal Procedure of Ukraine, “no one shall be required to prove their innocence of having committed a criminal offence and shall be acquitted unless the prosecution proves their guilt beyond any reasonable doubt”. According to paragraph 19 of Article 3.1 of the Code of Criminal Procedure of Ukraine, the party to criminal proceedings on the part of the prosecution is the investigator, head of pre-trial investigation agency, public prosecutor, as well as the victim, his representative and legal representative in cases specified by the present Code. Article 91.1 of the Code of Criminal Procedure of Ukraine specifies the circumstances to be proved in criminal proceedings. Such circumstances include, in particular, those which “exclude criminal liability or are the grounds for termination of criminal proceedings”, and those which “are grounds for release from criminal liability or punishment”.
The legislative definition of illegal enrichment as a crime, provided that the prosecution fails to fulfil its obligation to collect evidence of legality of the grounds for acquisition assets in a significant amount by a person, makes it possible to transfer such duty from the prosecution (the state) to the defence (suspect or accused), which is unacceptable in view of the constitutional principle of the presumption of innocence, since in such a case the provision of Article 62.2 of the Constitution of Ukraine concerning the inadmissibility of assigning to a person the obligation to prove his/her innocence in committing a crime, that is, the right of the accused person not to prove his/her innocence in committing a crime is violated.

The lack of confirmation by proof of the legality of the grounds for acquisition assets in a significant amount does not mean that their acquisition is a socially dangerous act, since the prescription of Article 3682 of the Code on assets, the legality of the grounds for acquiring of which is not confirmed by evidence does not provide for such a mandatory feature of the offense envisaged by this article, as the acquisition of assets in a criminal way.

A significant disadvantage of the legal definition of illegal enrichment as an offence is also that it is based on the lack of confirmation by proof of the legality of the grounds for the acquisition of assets in a significant amount. At the same time, the procedural requirement “not confirmed by evidence” in the legal structure of the disposition of Article 3682 of the Code provides one of the defining features which directly affect the recognition of a specific act as a crime. That is, this regulation contains one of the key features of the objective aspect of such a crime, as illegal enrichment. At the same time, the combination in the disposition of Article 3682 of the Code of the material and procedural prescriptions is unacceptable and inadmissible, given that the regulation of the process of evidence in criminal proceedings belongs to the scope of criminal procedural law. The procedural legal requirements (confirmation or non-confirmation of evidence, proof or lack of proof of a particular fact) cannot be an element of a legal norm which provides for criminal liability, since they are not related to the act of the subject of the offence, but with the procedural activities of officials of the authorised state bodies.

Consequently, given such formulation of the disposition of Article 3682 of the Code, the establishment of the crime provided for by the mentioned Article of the Code in the person’s acts, and the criminal-law qualification of such an act directly depend on the results of subjective activity or even the inactivity of the prosecution.

Legislative construction, which links the existence of a key feature of such an offense, as illegal enrichment, with the results of procedural activities, that is, with the confirmation of evidence, makes possible the assumption-based accusation. Beyond the attention of the prosecution there may remain clarification of specific means of acquiring a significant amount of assets. The above legal structure is misleading both to the prosecution and to the defence, since it is concentrated on the very fact of the presence or absence of evidence of the legality of the grounds for acquiring by a person of assets in a significant amount and assumes the presence of such a crime as illicit enrichment, in the absence of confirmation by the evidence of the lawfulness of the grounds for acquiring such assets.

Under these circumstances, it is possible to bring to criminal liability for the illicit enrichment a who has acquired assets based on legal grounds, but has no confirmation of the legality of the grounds for such acquisition. The absence of proof of the legality of the grounds for acquiring assets in accordance with Article 3682 of the Code may be regarded as proof of the illegality of the acquisition of assets, and the actions of their owner – to be qualified as illicit enrichment. At the same time, the absence of evidence confirming the legality of the grounds for acquiring assets does not mean confirming the illegality of these grounds and, consequently, the proof of the guilt of a person for illegal enrichment. The legislative definition of such a crime as illicit enrichment makes it possible to substantiate the accusation of a person of illicit enrichment on the basis of assumptions even when it comes to an individual who acquired certain assets in a legal way.

The provisions of Article 368² of the Code are formulated in such a way that doubts about the legality of the grounds for a person to acquire assets in a significant amount can be interpreted not in favour of this person and can be viewed as evidence of his/her illicit enrichment, although pursuant to Article 62.3 of the Constitution of Ukraine, “All doubts in regard to the proof of guilt of a person shall be interpreted in his or her favour”.

Given the above, the Constitutional Court came to the conclusion that Article 3682 of the Code does not meet the requirements of clarity, accuracy and consistency, and therefore contradicts legal certainty as an integral part of the rule of law principle enshrined in Article 8 of the Constitution.

6. In regard to the question raised in the constitutional petition concerning the retroactive effect in time of Article 3682 of the Code, the Constitutional Court of Ukraine draws attention to Article 58.1 of the Constitution of Ukraine, according to which laws and other normative legal acts have no retroactive force, except in cases where they mitigate or annul the responsibility of a person. According to this constitutional prescription, “the act of a normative legal act in time must be understood to mean that it starts from the moment of the entry into force of this act and ceases with its expiration, that is, the law or other regulatory act shall be applied to the event or fact, which were in force when they happened or took place” (paragraph 2.2 of the reasoning part of the Decision of the Constitutional Court of Ukraine of February 9, 1999 No. 1-rp/99).

Consideration of the issue on the inadmissibility of the retroactive effect in time of Article 3682 of the Code requires to take into account the provisions of its other Articles, namely: Article 4.2, which explicitly provides that “the criminality and punishability of an act as well as other criminal and legal consequences of the act shall be determined by the law on criminal liability which was in effect at the time of commission of the act”, Article 5.2, which specifies the principle enshrined in Article 58 of the Constitution of Ukraine, and provides that the law on criminal liability that criminalises an act, increases criminal liability or otherwise aggravates the situation of the person shall not be retroactive in time.

According to the legal position of the Constitutional Court of Ukraine, “a criminal-law norm has a retroactive effect in time in the part in which it mitigates or annuls the responsibility of a person. This applies to cases when the disposition of the norm reduces the range of objects of the encroachment; excludes from the crime some alternative social and dangerous consequences; limits liability of a person by specifying in the direction of narrowing the method of committing a crime; limits the content of qualifying attributes, etc.” (paragraph 3.4 of the reasoning part of the Decision of the Constitutional Court of Ukraine of April 19, 2000 No. 6-rp/2000).

Consequently, a person cannot be held criminally liable for acts committed prior to the entry into force of the law by which these acts are criminalised.

7. Deciding on this case, the Constitutional Court of Ukraine proceeds from the fact that the legislative definition of the features of such a crime, as illicit enrichment, in Article 3682 of the Code does not correspond to the principle of legal certainty.

In a law-based state, which Ukraine is, according to Article 1 of the Constitution, the fight against crime should be carried out exclusively by legal means with the strict observance of human rights and freedoms, as well as the principles of the rule of law and the supremacy of the Constitution of Ukraine. It also fully applies to the exercise of the exclusive legislative function by the Verkhovna Rada of Ukraine in the part of definition by the law of acts that are crimes (Article 92.1.22 of the Constitution of Ukraine). In cases where the law provides for criminal liability, the requirement of clarity and consistency of such law is decisive in establishing its conformity with legal certainty.

Hence, the Constitutional Court of Ukraine came to the conclusion that Article 3682 of the Code does not meet the requirement of legal certainty as an integral part of the constitutional principle of the rule of law (Article 8.1 of the Constitution of Ukraine), since the disposition of this norm is formulated not sufficiently clearly and allows inconsistent understanding, interpretation and application. The mentioned article of the Code is also not consistent with the constitutional principle of the presumption of innocence (Articles 62.1, 62.2, 62.3 of the Constitution) and with the constitutional provision concerning the inadmissibility of bringing a person to liability for refusing to testify or explain as to him/herself, his/her family members or close relatives (the right of a person not give testimonies or explanations concerning himself/herself, family members or close relatives) (Article 63.1 of the Constitution of Ukraine).

The Constitutional Court considers that the requirement of “rational explanation” or “rational justification” of inconsistency between the value of assets acquired by a person authorised to perform the functions of the state or those of local self-government and the legal income declared by him/her can be established by law as a requirement to confirm the virtue of the official and as a preventive tool in the fight against corruption, however, given the provisions of Article 62 of the Constitution of Ukraine, such a requirement cannot be established by law as an obligation of a person to prove his / her innocence in committing a crime and to provide evidence within the framework of criminal proceedings.

The lack of a “rational explanation” or “rational justification” of the discrepancy between the value of assets acquired by the  person authorised to perform the functions of the state or those of local self-government and the legitimate income declared by he/she may be provided by law as grounds for terminating the further performance by the official of the functions of the state or local self-government. At the same time, the obligation to prove the guilt of the official in committing such a crime, as illicit enrichment, should be entrusted by law only with state bodies authorised by the procedural law.

The Constitutional Court of Ukraine emphasises that fight against corruption in Ukraine is a matter of exceptional public and state importance, and the criminalisation of illicit enrichment is an important legal means for implementing state policy in this area. At the same time, in determining such act as illicit enrichment, to be a crime it is necessary to take into account the constitutional provisions that establish principles of legal responsibility, human and citizen’s rights and freedoms, as well as their guarantees. Pursuant to Articles 62, 63 of the Constitution, the legislative formulation of such a crime as illicit enrichment cannot: impose an obligation on the person to prove the legality of the grounds for acquiring the assets, that is, to prove his/her innocence; provide the prosecution with the right to demand from a person evidence of the legality of the grounds for acquiring the assets; make it possible to bring a person to criminal liability only on the basis of the absence of evidence confirming the legality of the grounds for acquiring the assets.

Given the above and guided by Articles 147, 150, 1512, 152, 153 of the Constitution of Ukraine, on the basis of Articles 7, 32, 35, 65, 66, 74, 84, 88, 89, 91, 92, 94 of the Law of Ukraine “On the Constitutional Court of Ukraine”, the Constitutional Court of Ukraine
d e c i d e d:
1. To declare Article 3682 of the Criminal Code of Ukraine as such that does not conform to the Constitution of Ukraine (is unconstitutional).

2. Article 3682 of the Criminal Code of Ukraine, declared unconstitutional, shall lose its effect from the date of adoption of this Decision by the Constitutional Court of Ukraine.

3. The Decision of the Constitutional Court of Ukraine shall be binding, final and may not be appealed.

The Decision of the Constitutional Court of Ukraine shall be published in the “The Bulletin of the Constitutional Court of Ukraine”.
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