Summary to the Decision of the First Senate of the Constitutional Court of Ukraine No. 1-r (I) / 2020 dated January 22, 2020 in the case upon the constitutional complaint of Viacheslav Pleskach concerning the conformity of the provisions of the second sentence of Article 42.4 of the Law “On the Constitutional Court of Ukraine” to the Constitution (constitutionality)
V.Yu.Pleskach appealed to the Constitutional Court to review the conformity of the provisions of the second sentence of Article 42.4 of the Law “On the Constitutional Court of Ukraine” No. 2136-VIII dated 13 July 2017 (hereinafter referred to as the Law No. 2136) to the provisions of Articles 8.1, 15.3, 34 of the Constitution (constitutionality). The second sentence of Article 42.4 of the Law No. 2136 stipulates that no information shall be provided upon request concerning the cases pending before the Court.
The right of a person to access to all information, guaranteed by Article 34 of the Constitution, is not absolute and may be subject to restrictions. Such restrictions should be exceptions provided for by law, pursue one or more legitimate aims and be necessary in a democratic society. In case of restriction of the right to access to information, the legislator is obliged to introduce such legal regulation that will allow to optimally achieve a legitimate aim with minimal interference with the exercise of the said right and not to violate the essential content of such right.

According to the provisions of the preamble, Articles 1, 4 of the Law “On Information” No. 2657-XII dated October 2, 1992 as amended (hereinafter referred to as the Law No. 2657) the subjects of information relations, that is, the relations concerning the creation, collection, receipt, storage, use, dissemination, security, protection of information, are individuals, legal entities, associations of citizens, subjects of power (bodies of state power, bodies of local self-government, other subjects exercising power management functions in accordance with the legislation, including exercising the delegated powers); the object of information relations is information, i.e. any information and/or data that can be stored on a physical media or displayed electronically.

The procedure for exercising and ensuring the right of everyone to access to information in the possession of authorities, other public information managers, defined by the Law “On Access to Public Information” No. 2939-VI dated January 13, 2011, as amended (hereinafter referred to as the Law No. 2939) and information of public interest is established by the Law No. 2939.

The managers of information for the purposes of the Law No. 2939 are, in particular, the subjects of power, i.e. bodies of state power, other state bodies, local self-government bodies, bodies of power of the Autonomous Republic of Crimea, other subjects exercising their managerial functions in accordance with legislation and decisions of which are binding (Article 13.1.1). According to Article 13.4 of the Law No. 2939, all managers of information, irrespective of the legal act on the ground of which they are acting, must be guided by the Law No. 2939 when deciding on access to information.

Pursuant to the content of Article 3.1 of the Law No. 2136, the Constitutional Court acts in accordance with the powers established by the Constitution; the Law No. 2136 establishes the procedure for organisation and activity of the Constitutional Court, the procedure for constitutional proceedings, the procedure for consideration of cases and the execution of decisions and opinions.

The Constitutional Court is the subject of power and the manager of public information within the understanding of the Law No. 2939 and is guided by its provisions in resolving issues regarding access to information.

The Constitutional Court is the manager of both open and restricted information.

Access to public information in the Constitutional Court is regulated by Article 42 of the Law No. 2136.

Such fundamental of the activity of the Constitutional Court  as openness is ensured through public hearings of cases at the plenary sessions of the Senate of the Constitutional Court or of the Grand Chamber of the Constitutional Court (except for the in-camera part of these sessions); provision of free access to public information in possession of the Constitutional Court and, in particular, subject to be public on the official website of the Constitutional Court (except for access to the materials of the in-camera part of the plenary sessions of the Constitutional Court or the Grand Chamber of the Constitutional Court, which is service-based information, materials containing restricted information, and case files pending before the Constitutional Court); publication of all acts of the Constitutional Court following the results of the constitutional proceedings on the official website of the Constitutional Court or, in individual cases, upon the Constitutional Court's ruling, in the courtroom of the Constitutional Court; publication of an act of the Constitutional Court together with the dissenting opinion of a judge of the Constitutional Court in the Bulletin of the Constitutional Court and in other official publications.
The provisions of Article 42 of the Law No. 2136 ensure the openness of the public information in possession of the Constitutional Court, but set one limitation as to the possibility of providing it: no information shall be provided upon request concerning the cases pending before the Court (second sentence of Article 42.4).

Although Article 34 of the Constitution implicitly provides for a person's constitutional right to access to information in possession of a body of public power, this right is not absolute and may be restricted in the cases specified in paragraph three of this article. In addition, the restriction set out in the disputed provisions of the Law No. 2136 has a temporal effect and ends at the same time as the Constitutional Court concludes consideration of a particular case. Therefore, such a restriction can be implemented in pursuance to the law only, with a legitimate aim, and should be necessary in a democratic society.

The Constitutional Court proceeds from the fact that it considers cases upon constitutional petitions, constitutional appeals, and constitutional complaints within the powers defined by the Constitution. Therefore, all documents submitted to the Constitutional Court by the subjects of the right to constitutional petition, constitutional appeal, constitutional complaint, as well as received and drafted in the course of constitutional proceedings and formed into the case, should be considered as case files. Any case file considered by the Constitutional Court may contain restricted information.

Since the constitutional petitions and constitutional appeals submitted by the bodies of public power and persons authorised to perform the functions of the state have signs of publicity, they are published on the official website of the Constitutional Court. A constitutional complaint, under Articles 55, 56, 77 of the Law No. 2136, is an individual form of referral to the Constitutional Court, contains personal data of a person (confidential information about a person), the prerequisite of its submission is the application of the law (its separate provisions) in the final court decision in the case of the subject of the right to constitutional complaint.

The Constitutional Court notes that under Article 29 of the Law No. 2657, restricted information may be disseminated if it is publicly necessary, that is to say, is of public interest, and the right of the public to know that information outweighs the potential harm from its dissemination; public interest is considered to be information that testifies to the threat to state sovereignty and territorial integrity of Ukraine; ensures the exercise of constitutional rights, freedoms and obligations; indicates the possibility of human rights violations, misrepresentation of the public, harmful environmental and other negative consequences of the activity (inactivity) of individuals or legal entities, etc.

The provisions of Article 42 of the Law No. 2136, in conjunction with the provisions of the Laws No. 2657 and No. 2939, are a balanced mechanism for exercising the right of everyone to collect, store, use and disseminate information in the context of Articles 32, 34 of the Constitution. The disputed provisions of the Law No. 2136 are aimed at the protection of restricted information, in particular the personal data of a person (confidential information about a person) contained in the case file pending the Constitutional Court, and therefore have a legitimate aim.

The legitimate aim of the provisions of the second sentence of Article 42.4 of the Law No. 2136 is also to protect the Constitutional Court from the possible leakage of information concerning the case examined in the constitutional procedure.

The Constitutional Court held that the restriction set out in the second sentence of Article 42.4 of the Law No. 2136 regarding the failure to provide information upon requests for case files pending before the Constitutional Court, is based on the prescriptions of the law, pursues such a legitimate aim as protecting the rights of individuals, in particular the rights to non-interference with the personal and family life guaranteed by Article 32 of the Constitution and ensuring the constitutional principle of the independence of the Constitutional Court in the exercise of its judicial powers in the form of constitutional proceeding in the cases upon constitutional petitions, constitutional appeals, and constitutional complaints, and is necessary in a democratic society. The said legislative restriction is not censorship in the field of constitutional proceedings, since it has temporal effect and ends at the same time as the Constitutional Court concludes consideration of the case.

Thus, the Constitutional Court of Ukraine held to declare the provisions of the second sentence of Article 42.4 of the Law “On the Constitutional Court of Ukraine” as such that conform to the Constitution (are constitutional). 
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