Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine №11-r/2020 of September 16, 2020 in the case upon the constitutional petition of 50 People's Deputies of Ukraine on compliance of certain provisions of the Law of Ukraine "On the National Anti-Corruption Bureau of Ukraine" with the Constitution (constitutionality)
The subject of the right to constitutional petition - 50 People's Deputies - appealed to the Constitutional Court to declare certain provisions of the Law "On the National Anti-Corruption Bureau of Ukraine" (hereinafter - the Law) to be unconstitutional.

According to the petitioner, "indirect subordination of the National Anti-Corruption Bureau of Ukraine to the President of Ukraine threatens the independence of the law enforcement body" and leads to "creation of a parallel executive body" and "establishment of indefinite limits of the powers of the head of state, contrary to the constitutional principle of separation of state power, causes an imbalance in the existing constitutional system of checks and balances in the mechanism of state power in Ukraine".

The constitutional provision on the division of power into legislative, executive and judicial as one of the fundamental provisions for the exercise of state power is not only designed to reflect the functional definition of each state body (its place in the system of checks and balances) and ensure independent performance of state functions and powers, but also to affirm the human and citizens’ rights and freedoms and to ensure the stability of the constitutional order in the state. This constitutional provision is a substantial feature of the rule-of-law state, so non-compliance with the principle of separation of powers threatens the state to fulfill its obligations under the Basic Law, especially under Article 3.2 of the Constitution.
Parliament can adopt legislative acts exclusively for the development of constitutional provisions, specifying and detailing them. This means that the Verkhovna Rada, when introducing legislative regulation, may not allow their arbitrary application.

The Constitutional Court considers that the provisions of the Constitution, which determine the scope and content of the powers of the President and the Verkhovna Rada, can be detailed only at the level of laws. However, such detailing may not distort the provisions of the Constitution or go beyond it.

Empowering the head of state and parliament at the legislative level with powers other than those provided for in the Basic Law is permissible only after the relevant amendments to the Constitution have been made.

The Verkhovna Rada, having introduced the legislative regulation provided by Articles 1.2 and 6.1 (on granting the President of Ukraine the power to appoint and dismiss the Director of the National Anti-Corruption Bureau of Ukraine), Article 7.3.1, second paragraph of Article 7.9, second sentence of the second paragraph of Article 26.6 (on the appointment by the President of Ukraine of one member of the External Control Commission), Article 31.2 of the Law, expanded the powers of the head of state and thus exceeded the powers defined by the Constitution.

Given that the National Anti-Corruption Bureau of Ukraine has the characteristics of an executive body, and from the date of the Constitutional Court of Ukraine's decision of August 28, 2020 № 9-r/2020 the Law was not amended, the disputed provisions of the Law, which enshrine the powers of the President to establish this law enforcement body, as well as to appoint its Director and resolve other issues related to the functioning of the National Anti-Corruption Bureau of Ukraine, make the interference in the competence of the Cabinet of Ministers possible.

The Constitutional Court considers that these provisions of the Law cause imbalances in the system of state power (system of checks and balances) and, as a consequence, weaken the constitutional guarantees of human and citizens’ rights and freedoms, as well as negatively affect the stability of the constitutional order.

Given the necessity to ensure the proper functioning of the National Anti-Corruption Bureau of Ukraine, the Verkhovna Rada must immediately bring the provisions of the legislation in line with this Decision, that is why the Constitutional Court considers it relevant to postpone the invalidation of the provisions of the Law that contradict the Constitution for three months from the date of adoption of this Decision by the Constitutional Court.
Thus, the Constitutional Court of Ukraine held to declare the provisions of Articles 1.2, 6.1 on granting the President of Ukraine the power to appoint and dismiss the Director of the National Anti-Corruption Bureau of Ukraine, Article 7.3.1, second paragraph of Article 7.9, second sentence of the second paragraph of Article 26.6 on the appointment by the President of Ukraine of one member of the External Control Commission, Article 31.2 of the Law of Ukraine "On the National Anti-Corruption Bureau of Ukraine" as inconsistent with the Constitution (unconstitutional). They and shall cease to be valid three months after the adoption of this decision by the Constitutional Court.

The Court terminated the constitutional proceedings in the case on review of compliance of the provision of the first paragraph of Article 1.1 of the Law "On the National Anti-Corruption Bureau of Ukraine" regarding the designation of the National Anti-Corruption Bureau of Ukraine as a "state law enforcement body" with the Constitution (constitutionality) in accordance with Article 62.1.3 of the Law "On the Constitutional Court of Ukraine", i.e. non-compliance of the constitutional petition with the requirements set forth by this Law.

The Verkhovna Rada shall immediately bring the provisions of the legislation in line with this Decision.

References:
Decisions of the Constitutional Court of Ukraine:
№ 7-rp/2003 of April 10, 2003
№ 9-rp/2004 of April 7, 2004
№ 32-rp/2009 of December 17, 2009
№ 7-rp/2011 of June 21, 2011
№ 6-rp/2016 of September 8, 2016
№ 1-r/2019 of February 26, 2019
№ 5-r/2019 of June 13, 2019
№ 7-r/2020 of June 11, 2020
№ 9-r/2020 of August 28, 2020
Opinion of the Constitutional Court of Ukraine:
№ 7-v/2019 of December 16, 2019
The United Nations Convention against Corruption of October 31, 2003.
