IIOCTAHOBA N: 25
[Inenymy BepxoBroro Cyay Ykpainn

Bix 25 rpyans 2015 poky

IIpo 3BepHennn a0 Koncruryniitnoro Cyay Ykpainn
3 KOHCTHTYHiifHHM noJaHHAM w0og0 BignoBiaHocTi (KoHCTHTYWifiHOCT)
Y3CTHHH TPeThboi ¢TaTTi 4 3akony Ykpainu «IIpo ounieHHS BAAIH»
noJo:xXeHHAM cTatTTi 38, wacTunu Apyroi crarri 61,
JacTHHH Nepmoi cratri 62 KoncrHTynil Y kpainu

O6ropopuBiin  BHeceHuit I'onoBoio BepxoeHoro Cyay Vipaiuu
PomaniokoM S.M. mpoekT KOHCTHTYUifHOro moJaHHs INOAO BiAMOBiIZHOCTI
(xoHCTHTYLIHOCTI) YacTHHH TpeThoi crarti 4 3akoHy Vkpainu «IIpo ouHieHns
BNaau» MONOXKEHHAM cTaTTi 38, yacTuHw apyroi cTaTTi 61, YaCTHHM Nepmoi cTaTTi
62 Kouctutynii Vkpainm, kepyiounck crarreio 150 KoHctutyuii Vkpainm,
crartamu 13, 3841, 93 3axony Vkpainu «IIpo Koucratyuiiinuit Cyn Yxpainu»,
MYHKTOM 5 YacTHHH Opyroi cratri 38, NMyHKTOM 5 wacTMHH Apyroi crarri 46
3axony Ykpainu «IIpo cymoyctpiit i cratyc cyani», Ilnenym BepxosHoro Cymy
YKpainu

NOCTAHOBANAE

3pepuymcs mo Koxcrutymifinoro Cyay VYipaiHM 3 KOHCTHTYLHHMM
NOJaHHAM WIOAO BiAMOBiOHOCTI (KOHCTHTYUiliHOCT]) YaCTHHH TpeThoi cTarri 4
3akony Ykpaiu «I[Ipo ounmenss Bnaguy» NonoKeHHAM CTaTTi 38, YaCTHHH Opyroi

cTarri 61, vacTusn nepmoi crarri 62 Konctutynii Ykpaiuu.
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BEPXOBHMM CYJI YKPAIHHI

01043, m. Kuis, syn. Twmna Opanka, 8

Kouncruryniiianii Cya Ykpaian

KOHCTHTYIIAHE NOJAHHS
mono BignosigHocTi (KoHcTHTYNIHiROCT])
YACTHHH TPeThol cTaTTi 4 3akony Yikpainn «IIpo ouHmenus BaagH»
NoJIokeHHAM cTATTi 38, yacTHHH Apyroi cTarTi 61,
4acTHHH mepwol cratTi 62 Koncrurynil Ykpainn

Ao Bepxosnoro Cyay Vkpainu mapifinma yxsana OKPYXHOTO
aZMiHiCTpaTHBHOTO cyAy MicTa Kuesa Bin 20 tpasns 2015 poky Ne 826/7019/15
npo 38epHEeHHA A0 Bepxosroro Cyny YkpaiHu [a BHpilleHHS HHTaHHS CTOCOBHO
BHeceHHd Ao Komcruryuifinoro Cyay Vipainum momamms mopo BimmosimmocTi
(xoncruTyLiiHOCTI) YacTHHM TpeTwoi ctarti 4 3akoHy Vikpaiuu Big 16 BepeCHS
2014 poxy Ne 1682-VII «IIpo ounmenns snramm» (mani — 3axom Ne 1682-VII)
ToNOXKeHHAM crarelf 8, 21, wacTun Apyroi Ta Tpersol craTTi 22, wacTHH Apyrol i
TPeTbOi CTATTi 24, YacTHHH Ipyroi crarri 38, YacTHHH nepmoi crarri 43,
crarri 58, yacTHHM Apyroi crarti 61, crarteit 62, 63, yacTHHH niepmioi crarri 64
Korcratynil Yixpainu.

3asHaueHy yXBaly IOCTAHOBJIEHO Ha INiACTaBi 4aCTHHH I’ATOi CTATTi 9
Komekcy ammimictparmBroro cynoummersa Vipaimm y cnpaBi 3a HO30BOM
KOMHIIHLOro kepiBHHKa ['onoBHOro ynpasninus Minictepersa noxopis i 36opis
Ykpainu B AP KpuM mofo BM3HAHHA NPOTHIPABHWM i CKacyBaHHA HaKasy
Minictepctsa moxonis i 3Gopin Ykpaiuu Bix 16 Gepesus 2015 poky Ne 177-0

«IIpo 3pinshenns Konppamosa O.M.» i cTocoBHO moHOBNeHHA #oro Ha mocaxi

Ceukinh Sup YD
<G IBNIEHS [1IMRNTARE HGMD 2D Augupa

aux Ne 201 - 4411/0/8-15 pig 28 122015
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KepiBHHKa ['onoBHOTO ympaeninug MinicTepcTBa KOXOXIB i 360piB Ykpaiuu B AP

Kpnm.

3 Merolo 3abesneueHHA  KOHCTHTYLifHOIrO nopsiaky 'y  coepi
$YHKLOHYBaHHS JepKaBHOi Biagd B YkpaiHi, JOTpHMaHHs MIPHHLIMIIIB
BEPXOBEHCTBA IIPaBa, II0BATH A0 NpPaB i OCHOBHHX CBOGOJ JMIOAWHH, YPaXOBYIOUM
YXBaily OKpY>XHOro aaMiHicTpaTuBHOTo cyay micta Kuepa, a Takos o6ToBOpHBIH
nonoxenHs 3akoHy Ne 1682-VII, Ihienym Bepxosroro Cyny VYkpaiHu BBaXcae, mo
TONOXEHHA <acTMHM TpeTsoi crarri 4 3akomy Ne 1682-VII matots 6yTm
nepeBipeHi Ha mpeaMeT iX BiATIOBiAHOCTI MoNOXKeHHAM cTaTTi 38, YacTHHH ApyToi
cTarti 61, wacTHru nepmoi ctarti 62 Koncrurywii Vipainn, mo 06IpyHTOBYETBCS

HIDKYCHaBeJeHHM.

Hepiznosiauicts uacTHHH Tperboi cTaTTi 4 3akomy Ne 1682-VII
NOI0XKeHHAM cTaTTi 38, YacTHHE ApYroi cTaTTi 61, WacTHAN Nepioi cTaTTi 62
Koncraryuii Ykpaiuu

YKkpaiHa € CyBepeHHa i He3ameXHa, JEMOKpDaTHYHA, COLIaNbHa, IIpaBoBa
Aepxkasa (ctarta 1 OcHoBHOTrO 3akoHy Ykpainu).

Ax 3asHauup Komcrutymidawit Cyn VYkpaimm, VkpaiHa sx couiansa
AepXkaBa BH3HAa€ JIOAWHY HaHBHUINOK COLiaMbHOIO IHHICTIO, pO3MOAiNAE
CycninbHe G6araTCTEO 3rilHO 3 NPHHIMIOM COIHANBHOI CIIpaBeZIMBOCTI Ta
MIKIYEThCS PO 3MILHEHHS MPOMaJIHCEKOT 3MarofH B CYCHiIbCTBI (a63an nepuniii
myHKTy 2.1 MoTHByBanbHO! YacTWHH Pimenna six 25 cigua 2012 POKY
Ne 3-pr/2012).

CxnamoBolo mporo 0GOB’S3Ky € 3abe3nevueHHA AepXKABOIO COMIATBHOI
CIIPAMOBAHOCTI €KOHOMIKHM, CTBOPEHHS YMOB Ta TapaHTYBaHHS MOXUTHBOCTel IUIa
TpoMaziaH 3apoGiarn cobi Ha JKHTTA Npanelo, piBHHX MOMIHBOCTEH y BHOOpI
mpodecii Ta pomy TpyAosoi AiwnbHOCTI, peamizamii nporpamn podeciiiHo-
TeXHITHOTO HABYAHESA, NiATOTOBKM i MepemiATOTOBKM KaipiB BiAMOBIZHO MO

cycminmbHux mnotpe6 Ta 3aGesmedeHHs rapaHTiif  3axHcTy NpaliBHAKa Bif
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He3aKOHHOTO 3BUIBHEHHS (YacTHHA YeTBepTa CTarTTi 13, YacTHHHM mepiua, Apyra Ta

mocta ctarTi 43 Koncturyuii Ykpaiun).

PisHe npaBo aocTyny rpoMaisH X0 AepKaBHOI CITyk6H, a TAKOX JI0 CIyX6H
B OpraHax MicCHeBOTO CaMOBpSAYBaHHA Ta HOpaBO I'POMAISH OpaTH YHacTh B
YNpaBiiHHi JepKaBHUMH CIpaBaMM, Yy BCEyKpaiHCBKOMY # MicleBux
pedeperxyMax, BinsHO 0GHpaTH i GyTH 06panviMu K0 OpraHiB AepKaBHOI BIaH Ta
OpraHiB MiCLIEBOTrO CaMOBPAAYBaHHA BCTAHOBNeHI cTarrero 38 OCHOBHOrO 3aKoHy
Yxpainu # 3HaXOOATBCA B CHCTEMHOMY 3B'S3KY 3 TIOJNIOXKEHHSIMH CTaTTi 43
Konerutyuii Yxpainm.

I3 uporo nmpusony Koncruryuitinuit Cyn Vxpainn B migmynkri 3.1 mynkry 3
MOTHBYBaNbHOI 4acTHHH cBoro Pimennsa Bix 16 sxoetha 2007 poxy Ne 8-pn/2007
3a3HaqMB Take: «BixmosigHo xo wacTHH mepmioi, Apyroi crarti 43 Komcrurymii
YKpaiHH KOKeH Ma€ NpaBo Ha Ipalfio, Mo BKIIOYaE MOXKIMBICTE 3apobnsTi cobi
Ha XHTTA Mpanelo, AKy BiH BinbHO oOHpae a0 Ha AKy BiNBHO IOTOMKYETHCH.
HepkaBa CTBOpIOE YMOBH I NOBHOTO 3Ail{CHEHHA TIpoMaisHAMH IpaBa Ha
mpawio, rapaHTye piBHi MoxamBocti y BHGOpi mpodecii Ta pomy Tpymosoi
IOisUIBHOCT.

KoHcTuTyiiiHe 1paBo rpoMaiiH Ha IpaIfio 03HAYAE MOXIMBICTH KOMCHOTO
3apobnsaT cobi Ha JKUTTA Mpalelo, BUTkHO BHOHpaTH npodeciio 9u cnenianbHiCTh
BiAMOBIIHO A0 CBOiXx 3xiGHOCTeil i GaxaHp, peanizoByBaTH CBOi GaxkaHHA MO0
3aifHATTA Npauelo 3a TPYJNOBHM JOroBOpoM (KOHTPaKTOM) Ha MifNPHEMCTBi, B
yCTaHOBi, opraHisamii HesamexHo Bix ¢opM BnacHocTi a6o camocriiiHo
3abe3nedyBaru ceGe podororo. [...]

Buxopsau i3 3a3HaueHoi Mo3Muii MOXHA CTBEpIKYBaTH, IO NpaBO Ha
Npallo 03HAYA€ He rapaHTyBaHHA Jep)kKaBolO NpaleBlIalITyBaHHA KOXHi# ocobi, a
3afe3neueHHs caMe piBHHX MOXUTHBOCTel A peanizanii msoro mpasa.

HepxaBra cayxba Ta cryxGa B opraHax MiCLEBOrO CaMOBPAAYBAaHHA €
OIHHM 3 BHAiB TPYXOBOI DisNMBHOCTi rpoMaisaHy.

HaToMicTh wacTuHOIO nepmoio crarti 4 3axoHy Ne 1682-VII nepenfaueno

oboB’s130K oci6, axi mepebyBaloTh Ha mocafax, BH3HAUYEHMX Yy MyHKTax 1-10
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YaCTHHH MepIo] CTAaTTi 2 LBOro 3aKoHy, MOAaBaTH BIACHOPYYHO HAlHCaHy 3ajgBy

TpO Te, LI0 A0 HUX 3aCTOCOBYIOTHCA 3200pOHH, BH3HAYEHi YaCTHHOIO TPETHOIO abo
yeTBepTOIO CTAaTTi 1 mBoro 3akoHy, abo mpo Te, IO OO HHX HE 3aCTOCOBYIOTHCA
BiAToBimHi 3a60pOHH 3 HaNaHHAM 3rOAM Ha MPOXOIKEHHs mNepeBipkH, H Ha
ONPUIIOMHEHHA BiZIOMOCTel o0 HHUX BiAMOBIIHO /[0 LBOro 3aKOHY.

Ilepenik ocif, xo skux 3acTocoByeTbes 3aGopoHa ofilimMary meBHi mocanu
(nepeGyBat Ha cmyx6i) B opraHax AepkaBHOI BJaAH Ta OpraHax MicLEBOro
caMOBpATyBaHHA, MicTHTECA B cTaTTi 3 3akoHy Ne 1682-VII, a mepenik mocaj y
opraHax Jep)kaBHOi BIaO¥ Ta OpraHax MiCLEBOrO CaMOBpSAYBaHHA, LIOIO
3affHATTA AKMX 3a3HaYeHMMH ocofamM Taka 3aDOpoHa BCTAHOBMIOETBCA, — Y
ctarTi 2 3akony Ne 1682-VII.

3rigHO 3 MONOXKEHHAMH YacTHHM TpeThoi crarTi 4 3akony Ne 1682-VII
HeMOJAHHA 3afBH y CTPOK, NepeafaveHHil YacTMHOIO APYrow Liel cTarTi, €
MiACTaBOIO I 3BiUTbHEHHs 0cobM i3 3aiiMaHOl mocajl He MiSHIM K Ha TpeTiH
IeHp MCHS CIUTHBY CTPOKY Ha IOJAHHS 3a4BH Ta 3aCTOCYBaHHA JO Hei 3a00poHH,
nepenGaveHot YACTHHOIO TpeThoIo cTarTi 1 mporo 3akony. Ilonanns 3aisH, y sKii
ocoba moBigomise Mpo Te, MO X0 Hel 3aCTOCOBYeTBCA 3a00poHa, 3a3Ha4eHa Y
wacTMHi Tperit abo uersepriii crarTi 1 meoro 3akoHy, € MiACTAaBOIO JUIA
3BUIBHEHHA OcoOHM i3 3aliManoi mocajad He Mi3HIID fK Ha TpeTik AeHB micas
NOJaHHA TAKO! 3asBH Ta 3aCTOCYBaHHA X0 Hel BianosigHoi 3a60poHH.

TaxuM YMHOM, IOAAHHA 3asBH, ¥ Akiif ocoba noBizoMige npo Te, W0 A0 Hel
3acTOCOByeThCA 3a60poHa, nepenbadena B YacTHHI Tpetiit abo wersepriit cTaTTi 1
3axony Ne 1682-VII, € mixcraBoio A4 ii aBTOMaTHYHOTO 3BiILHEHHA i3 3aiiMaHol
mocam Ta 3acTOCYBaHHA Jo Hel 3afoponu ofifimMaTH BiamosizHi Mocamm.
AHanoriuHO HeMOJaHHS 3afBH, y sKiif ocoba moBifoMIiE IIpo Te, IO JO Hei HE
3aCTOCOBYEThCS 3a60poHa, 3a3HayeHa B JacTuHi TpeTii aGo wersepriit crarri 1
3axony Ne 1682-VII, Taxox € nifcraBoro s ii 3BiIbHEHHA.

Orke, yKkasaHHMH nonoxeHHAMH 3akoHy Ne 1682-VII ycTaHOBIIOETHCA
HOOATKOBA IMificTaBa NPHNKHEHHA TPYAOBOro JOroBOpY — 3BLIBHEHHA Ha MiACTaBi

nonaHHs (HeMOAAHHA) 3aiBH, epeadadeHo] MOMOXKEHHAMH CTaTTi 4 UBOro 3aKOHY,
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a He Ha IJICTaBi IOBHOI NepeBipkH, 3a pe3yNbTaTaMu AKoi Gyie miaTBepmKeHo Ail
KOHKpeTHO! 0Co6H, fKa CBOIMH pilleRHsAMH, NisMH YH Ge3misnsHicTiO 3/ilicHIOBaNa
3axonH (Ta/abo crmpusnm X 3mificHeHHIO), CHpsAMOBaHI Ha Y3yphamilo Biamy
[MpesupentoM VYkpainu BikropoM SHykoBHYeM, IiApPHB OCHOB HAU[iOHAJIBHOT
Geanmexn i oGoponn VYkpaiHm aGo NIpOTHIpaBHe MOpYIIEHHA MpaB i cBoGon
TIOIHHHA,

To6T0 mopynryerscs npaBo rpoMafsH Ha TapaHTOBaHI JEPXaBol0 YMOBH
PiBHOTO JOCTYIy JI0 AepikaBHOI cIyx6u (dacTuHa Apyra ctarti 38 KomcruTynii
VYkpailH), ockinBkH 3rafaHi ocobu y GyAp-KOMy pasi MiAMAraoTh 3BiIBHEHHIO
Ha mifgcraBi aG3amy mnepmoro afo Apyroro 4YacTMHH TpeTeoi cTarTi 4
3axoHy Ne 1682-VII.

VY mupoKoMy posyMiHHi my6niuHa (mepxaBHa) cinyx6a, MeTolo 3ailicHeHHA
AKOI € CNYXKiHHA iHTepecaM Jep:kaBH y BiINIOBiAHHX OopraHax AepaBHOi Biaid,
MiCIIeBOTO CaMOBpsSAYBaBRHA # IHNIIX Jep)KaBHMX OpraHax Ta MpaKTHIHA
peamisania 3aBgaHp i &yHKiH OepxaBM, — ue cnemHiUHMIl BHA mpal.
Betynaroun Ha Taky cmyxOy, rpoMaifiHMH peaiisye BlacHe MPaBO HA BilbHe
POSMOPAIKEHHA CBOIMH 31iGHOCTAMH Ta 3HATHICTIO A0 mpami it ofpaHHs pomy
nismeHocTi. IlyGnigmoro cimyxGoio, 3okpema, € mpodeciiina AisneHiCTS
MpOKYpOpiB, BilickkoBa ciyx6a, cayxiGa B opraHax Ge3rneku, opraHax BHYTPiHIHIX
CIIpaB Ta ciy>0a B IHIMMX opraHax Aep)KaBHOI BlIaJH.

Y PpO3BHTOK KOHCTHTYLifiHOrO MoONOXeHHdA, mepenbaueHoro crarrero 38
Koncturyuii Ykpainu, 3akoHozaBenb 3aMpoBajUB HH3KY HETATBHHX HOPM IIOZO
AOCTyTy, nepeGyBaHHsA Ta IPUIMHEHHS BiHOCHH y cdepi AepxaBHOI cryx6H 3
MeTolo 3abesnedeHHs OGamaHcy mMyOmivHAX i NMpHBaTHHX iHTepeciB AepxaBH i
ocobu. Ileft Gamanc NpOABNAETBCA, Y TOMY YMCHi, y AOTPEMAHHI NIpPHHIMIIB
CIpaBeA/IMBOCTI, pPIBHOCTI Ta CHIBMIPHOCTI IMpPH BCTAHOBNEHHi OOMEKeHB,
NOB’5A3aHUX 3 JOCTYNOM HO HepXkaBHOI cmyxOnm, mepeGypaHHAM Ha Hiil Ta 1l
npunuHeHHaM. [Ipy mpoMy Taki mnpuHIMIM MaloTh OyTH  dopManBHO

BH3HaA4YCHNMH, ‘IiTICPIMH, HE JOOITYCKaTH PO3MIHPIOBATIBHOIO TIYMadeHHSA i, AK
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HacHifioK, BiNBHOTO 3aCTOCYBaHHf, 30KpeMa, Yy KOHKPETHOMY BHNaigKy

IIPHIIMHEHHS TaKoi CIyXOH.

To6To NMpHIHHEHHSA Aep)KaBHOI ciy0H, 30KpeMa B YaCTHHi 3aCTOCYBaHHA
3aXOAiB CTOCOBHO OYHILEHHS BJIajH, Mae Bix0yBarHucs i3 JOTpUMaHHAM MPUHIHITIB
CIpaBeTUBOCTI, PiBHOCTI Ta CIliBMipHOCTI.

Ha nizcraBi BHXJIageHOro CiliZi KOHCTATyBaTH, INO NpHIHCaMH 3aKOHY
Ne 1682-VII nopyuryerscst piBHicTs MoXNHBOcTeil peanisalii mpasa JOCTYmy A0
AepaBHOI cayxkOu, ciEyx6H B opraHax MiCIEBOro CaMOBpSIyBaHHA Ta B
yIpaBniHHi JepXaBHUMHM CIIpaBaMH, SKy Mae 3a0e3lednTH JepxkaBa (BiIIIOBiAHO
1o gacTeHU Apyroi crarti 38 Koncrutynii Ykpainu), alke B HOro moNOXeHHIX
TPOCTEXYEThCA TUCKPHMIHALIMHNME MigXin mMoxo MificTaB Ta NOPAMKY 3BUIBHEHHS
1ocajioBoi oco0M opraHy Jep:KaBHOI BiajH, MiCLIEBOro CaMOBpAOYBaHHA 9H
iHIIOro JiepXaBHOro OpraHy TUILKH 3 Ti€l MixcTaBH, IO BOHA He NOJana (BYacHO He
nojana) 3aasy, nepenbaveny crarrero 4 3akoxHy Ne 1682-VIL.

Bopsouac 3ayBacyemo, IIO JIOCTpalif € BipHMM KPOKOM Ha IIAXY OO
OUMINIEHHS Ta OHOBJEHHS BJjaid, ONHAK JEOCTpamiiiHi 3axomm MaiwoTe OyTH
3aCTOCOBAHi JIMINE CTOCOBHO Ti€l 0co6H, INOAO AKOI 33 pe3yNbTaTaMH MepeBIpKH
BCTAHOBJIEHO ii Ge3mocepenH 0 yqacTs B yaypnanii Bnanu IlpesnaenToM YKpaiHu
Bixropom SIHykoBmueM, MifpHBi OCHOB HalioHanbHOI Gesnmekm it obopomu
Vkpainn a0 HpoTHNpaBHOMY MOpymIeHHi npaB i cBoGox MOAMHH. BXWTTA
CTOCOBHO Takoi 0cofu MoCcTpalliffHux 3axoniB He Moxe OyTH HacHiZKOM NOXAHHA
4YM HeMOJAHHA 3aj4BH, Y fAKiii ocoba moBimoMIIse IMpo Te, MO A0 Hel 3aCTOCOBYETHCA
3a60poHa, 3a3HaYeHa B 4acTWHi TperTiit aGo gerseprilt ctarti 1 3akoHy Ne 1682-VII,
afo He 3aCTOCOBYEThCA 3a60pOHa, 3a3HAYEHA B YACTHHI Tperilt abo dersepriii crarri 1
3axoxy Ne 1682-VIL

AHani3ylo4uH Npouec JIocTpauii AK KOMIUIEKC 3aXOAiB, CIPAMOBaHHX Ha
oGMexeHHA mgocTymy Ta mNepefypamHsa Ha my6niumifi (mepxaeHiif) cmyx6i,
HeoOXiHO pO3rNAHYTH BiANOBIAHICTE TakMX 3axofiB PiBHHM MOMIMBOCTAM

IOCTYILY J{O JepXKaBHOI CTyxOH, rapaHTOBAaHKM Y MIXKHapDOXHOMY IIpasi.
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Tak, crarreio 25 MixHapooHOrO MakTy NMPO I'POMANAHCHKI i MOMITHYHI

npaea 1966 poky BCTaHOBJIEHO, IO KOXEH rPOMaJiiHAH MOBHHEH MaTH Ge3 Gyn-
AKOI AUCKpHMiHal(il, 3ragaHol B cTatTi 2, i 6e3 HeoGrpyHTOBAHUX O6MeEXKEHD IIPaBo
i MOXTHBICTB: GpaTH y4acTs y BeJleHH] IepKaBHUX CIpaB fAK 6e3nocepenHso, TaK i
3a NOCEpeJHHLTBOM BilbHO OOpaHHX Mpe/CTaBHUKIB; roJocyBaTH it Gyt o6pamim
Ha CNpaBXHiX nepioguuHuUX BHOOpax, AKi MPOBOAATECA HAa OCHOBI 3araJbHOTO i
piBHoro su6opuoro npapa MpH TAEMHOMY IOJIOCYBaHHI Ta 3a6e3neuyioTs ceoGoxy
BOJICBUABJIEHHA BHOOpILIB; NOIycKaTHCA B CBOIit KpaiHi Ha 3araJbHMX yMoOBax
pinﬁocfi no gmepxaBHOi ciyx6H. Ile nonoxeHHs BH3HadYae, WO BCi JAepxaBu-
yJacHHN BKasaHoro IlaxTy HeszanexHO Bifi KOHCTHTYLIHHOI CTPYKTypH MOBHHHI
3alpoBajUTA TaKy CHCTeMy HOCTYIY JO JiepxaBHOI ciry:x6u, BuGopiB Ta y4acTi y
BeJCHHI Jep)KaBHHX Cnpas, Aka e(peKTHBHO rapaHTyBana § AOTPHMAaHHSA LLOTO
NONOXEHHA.

Y myHKTi «a» vacTuAH nepmoi crarti | KonpeHuil npo muckpuminaniio B
ramysi mpai Ta 3amATh Ne 111 mepepfaueHo, mo TepMiH «IHCKpUMiHAILD)
oxommoe Oyap-sike pPo3pi3HEHH:, HeJONyMeHHd a00 mepesary, mo po6HTBCA 3a
O3HAaKOI0 pacH, KOMBOpy MIKipH, cTaTi, penirif, NMONITHYHHX NepeKOHaHB,
iHO3eMHOr0 NOXOMKeHHS a00 COLIaJBHOrO IMOXOMKEHHS i HPH3BOMTH MO
3HHINEHHA a0 NOpyImeHHA PiBHOCTI MOMUIHBOCTeH IH IIOBOMKEHHA B raTysi Hpaui
Ta 3aHATE.

3okpema, Benenjancpka koMicin y cBoeMy BucHoBky Bix 16 rpyams
2014 poxy Ne 788/2014 CDL-AD(2014)044 3asmaumna: «3a 3axoHom «IIpo
mocTpanilo» ocoOH, AKI MiANAmaloTh Mif JMOCTpaunilo, He MAlOTh MOMIHBOCTI
HOBECTH, IO, HE3BAXAIOUH Ha Iocandy, AKy BOHH obiifiMany, BOHH He Opanu yuacTs
y GyZb-fixux TOpYMIEHHAX NpaB MOAMHM i He BXuBamTH a6o He MixTpUMyBaTH
aHTHAEMOKPATHYHi 3axomy. ... Ha mymiy Kowmicii, ongnak, To#t daxr, mo 3axon
«IIpo moctpanito» BHKIOYae $HaKTOp Uacy B IiTOMY, HE3aJIEKHO Biff THKKOCTI
MHHYNOI TNOBEfiHKH, BCTYTIA€ B KOHOAIKT 3 NPHHOHINOM «iHAMBiAyaTBHOT
BiJTIOBiJAIBHOCTI», HA AKOMY Mae GyTH 3acHOBaHa mocTpauia (crarrs 1.2). Hapite

nobpoBiikHa BiAcTaBKa 3 nocagy fo 22 motoro 2014 poky He 6yje JOCTaTHBOIO,
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mo6 3BinBHITH 0coby Bim moctpaunii. Ha aymxy Kowmicii, ocobi nosurHa 6yTH

HaJaHa MOXCIHBICTB X0OpOBiNBHO MiTH y BiACTaBKY: me 36eperyio 0 ypanosi
diHaHcOBi Ta JIOACEKI pecypcH # OIHOYaCHO 3aXMCTHIO BiANOBiZHY ocoly Bin
pO3KpHTTA oro abo ii ocobucrocTi (MyHKT 65)».

Ilnerym BepxosrHoro Cyamy YkpaiHH Harojollye, IO B 9acTHHi JApyriit
crarti 61 OcHOBHOro 3akoHy Vkpainu BkazaHO, IO IOPHANYHA BIANOBiAANBHICTE
ocobu Mae immuBigyansuuii xapakrep. Ha npatiiBHKKa opraHy dep)KaBHOI BiIamH
Ui iHIIOTO JEpKaBHOrO OpraHy MOXKYTh [OKIanaTHCE pisHi  BHUAM
BiAmoBiZaMBHOCTI, 30KpeMa MAHCLMIUIIHApHA BiANOBiJANBHICTE 32 BYHHEHH:
AUCHMILTIHAPHOrO MPOCTYNKY y BUIMIAAi 3BinbHenHA. IlimcrabamMu s HacTaHHA
TaKoi BiJMOBinanbHOCTI Ma€ OyTH BCTaHOB/IEHA iHAMBiAyalbHa BHHA 3a3HAYEHOrO
NpaliBHHKA.

TTpununenus my6nidHoi cryx6H mUIgxoM 3BLIBHEHHs 0CO0H Ha mijCTaBi
JIOCTpaNii € BHAOM IOpHAMYHO! BiAMOBINaNBHOCTI, 2 TOMy Taka BiANOBiJANTBHICTH
Ma€ MaTH iHJUBifyanbHHU# XapakTep BiANOBiAHO M0 MONOXKEHb YaCTHHH APYroi
cratTi 61 KoHcTHTYLIT YKpainn.

ITin IopHOMYHOIO BiAMOBiNATHHICTIO po3yMieTsCA nepenbayueHHil 3aKOHOM
HeraTHBHUI BILTHB HA IOPYIIHHKA 3 GOKYy KOHKpETHHX JepKaBHHX OpraHis, Ha SKi
nowiageHo o6oB’A30K Ta 3aco0H gepikaBHoro mpumycy. O4WHIIEHHs Biraau
(mocTpamis) 3rigHO 3 MOfaHHM Yy vdacTHHi mepmiiif crarti 1 3akomy Ne 1682-VII
BH3HA4YeHHAM — ILle BCTAaHOBJIeHA IMM 3akoHoM abo pimeHHAM cyxy 3abopoHa
okpemuM oisramam ocofam o6iliMaru nesHi mocamu (mepeGyBaTh Ha ciryx6i)
(kpiM BHOOpHMX TOCak) B OpraHax XAepKaBHOi BIIaf¥ Ta OpraHax MiCLEBOTO
CaMOBpSAYBaHH.

Buxoasau i3 cHCTeMHOro aHani3y nonoxeHs 3akony Ne 1682-VII, 3abopona
o6iitmMaTi NMeBHI MOCamH 3aCTOCOBYETHCA OO MEBHOTO Kojia rpoMansH YKpaiHH, a
came OO ocib, axi cBoiMM pimeHHaMu, HisMu uu GesmiAneHicTIO 3AilicHIOBAIH
saxomgn (1a/ab0 COpHAIH 1X 3AiliCHEHHIO), CIPAMOBAaHI Ha Y3YpHalilo BiIamH
ITpesunentoM Yxpainm BiktopoM SHykoBudeM, HiZpHB OCHOB HaLliOHANBHO

Gesnexn i oboponn VYKpaind aGo NpoTHNpaBHe MOpYMeEHHA MpaB i cBofoA
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mofuHH (dacTuHa apyra cTarri 1 3akomy Ne 1682-VII). Orxe, MOCTpaLis

3aCTOCOBYETBCA A0 Ocib, ski, mepefypaloyn Ha KOHKpEeTHiM my6niumiii mocapi,
BYHHHIM [ME€BHE NPaBONOPYIUEHHA, nepeabaueHe crarmsiMu 1, 2 Ta 3 3akony
Ne 1682-VII.

IIpasonopymmeHna € IOpHAUIHEM (HaKTOM, LIO MOPOIKYE NPABOBIAHOCHHM
Bi/INOBiAANBHOCTI, CTBOPIOE /Ui PABONOPYIIHHKA NEBHMIt IOPHAMIHAI 3B’ I30K i3
AEPXKABOIO B YACTHHI 3a3HAHHA HUM NMEBHHX HECHPUATIMBHUX HACMiJKiB, 30Kpema
oTpuMaHHA 3a0opoHu oGifiMaTh NMeBHI Mocaju B OpraHax JepxaBHOI BAaau Ta
OpraHax MiCLIeBOrO CaMOBPAAYBAaHHA MpOTAIOM 3aKOHOJABYO BH3HAYEHOI'O
cTpoky. I1pu npoMy nesHi 3aco6H JiepKaBHOTO IIPHMYCY MOKYTE 3aCTOCOBYBATHCS
He TIIBKH 32 CKOEHE NMPABOIOPYIUECHHA, ale # y AeAKMX iHIMX BHmaakax. Tak,
3aX0[H MONepe/KyBanbHOro BILIMBY (NPEBEHTHBHI 3aXOIH) 3aCTOCOBYIOTH I
TIoNepe/KEHHA MONUIHBHX TPaBONOPYIIeHb, 8 TAKOXK X BUKOPHCTOBYIOTH 3 METOIO
3afe3neueHHd iCTOTHMX LiHHOcTe#l AepxaBu. ILin yac mpoBeleHHS OYMINEHHA
BIafH (JHOCTpalii) TAKMMH NMPeBEHTHBHHMH 3aX0OJaMH BiZNOBiAHO 10 mpeaMGymu
3akoHy Ne 1682-VII € saxucT Ta yTBEp/DKEHHS AEMOKPATHYHMX LiHHOCTEA,
BEPXOBEHCTBA IIpaBa i IpaB JIOAUHY B YKpaiHi.

Buknaziene pnae MiICTaBM CTBEP/DKYBaTH, WIO JIOCTpAllii € BHIOM
IOPHIAWIHOI BiANOBiNANBHOCTI, a TOMY HiZ wac ii lpoBesieHHa Mae GyTH ZOTpHMaHO
inmuBinyam-Hull xapakTep Takoi BinOBiATEHOCTI.

3rifHo 3 MONOKEHHAMH YaCTHHM TpeThoi crarTi 4 3akoHy Ne 1682-VII
3BUTBHEHHA BiNNMOBiAHMX MOCaoBHX oci6 BinGyBacTbcA NMme Ha mMiACTaBi
mojaHHA (HemojaHHs) BimoBinHO! 3afBM mpo 3acTocyBaHHA  3aGOpoH,
nepenGaveHHX YaCTHHOIO TPeThOIO 860 ueTepToio cTatTi 1 3akoHy Ne 1682-VII,
II0 MEpeKOHye B MOKIafieHHI Ha ocif, 3a3HaveHWX y cratmsix 2 i 3 3axoHy
Ne 1682-VII, KonekTHBHOI BiINOBiNANBHOCTI.

Ilopauna 3asBM, y ki ocoba mopimomnse mpo Te, mo &0 Hel
3aCTOCOBYIOTECH 3a60opoHH, nepenbaueni 3axonom Ne 1682-VIL, sk i HemomaHHs
3afBH PO Te, LIO OO TakKoi 0co0H 3acTOCOBYIOTECA ab0 He 3aCTOCOBYIOTHCA

BiANOBi/HiI 3a60pOHH, i PO 3roAy HA MPOXOMKEHHS IIepEBipkH, Ha ONPHIOAHEHHS
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BizoMocreli CTOCOBHO HHX BiznoBimHo 10 3akoHy Ne 1682-VII € mincraBoto ans ii

3BiNbHEHHA. A OTXe, nocamoBa ocofa, ska B MEBHHIl mepion wacy 3aiMana
BiMOBiOHY mocamy, BH3HadeHy 3akoHoM Ne 1682-VII, nmme 3a ¢axrom
HEMOJAHHA 3a%BH B Oyxab-AkoMy pasi mifmagae mnin Jmocrpanidini 3axomn
He3WIeXKHO BiJi BCTaHOBICHHs (QaxriB il mpudetHOCTi A0 3AifiCHEHHA 3axo;ni3
(ta/abo cHpHAHHA y iX 34ificHeHHi), CIPAMOBAHUX Ha y3yphauilo BianH, IiJpUB
OCHOB HallioHaNBHO! Gesnekn it o6oponn Ykpainu, 6e3 3ailicHeHHA nepeBipku abo
IIpOTHIIpaBHE MOpYymeHHs npaB i cBoGon moNMHH, mepeAGayeHOl YaCTHHOIO
nepiuoto cTarTi 4 3akory Ne 1682-VIL,

To6To cam dakT 3aifHATTA BiANOBiAHOI Mocagu oco6o0 € MACTABOIO WA
ABTOMATHYHOrO ii 3BiNbHeHHA i3 wiei Mocagu, 1Mo cymepeunTs Pesomouii
TlapnamenTcrkoi Acambrei Pazu €spomu Ne 1096 «[Ipo 3axomu moao Jiksifauii
CHAJAIMMHA KOJNHIIHIX KOMYHICTHYHHX TOTamitapHHX cucteM» (1996 poky) Ta
npoMixHOMy BHCHOBKY BememjaHcskoi komicii Bim 16 rpymms 2014 poky
Ne 788/2014, saxuii Oyno yxsaieHO 33 pe3yAbTaTaMH IIPOBEACHHHA EKCNEPTH3H
3akxony Ne 1682-VIL.

Tak, y 1996 poni Ilapnamentchka Acambnes Pagu €sporm npuissna
Pesomowito Ne 1096 «[Ipo 3axoms moOZO JHKBifaii CIAMIMHM KOJHIIHIX
KOMYHICTHYHEX TOTATTAPHHX CHCTEM», AKOIO Hajana ep)kasam-wneHaMm Pau
€BpomM peKoMeHfalii, AKHX i MOTPHMYBaTHCA Mif 4ac 3apOBaDKECHHA
mocTpauifHuX 3axofiB. YV LBOMY JOKYMEHTI 3-NOMDK iHINIOro BKasaHO, IIO
MOCTpaNifiHi 3aX0N: MOXYTh 6YTH CyMiCHHMM 3 NPHHLMITAMH AEMOKpaTHIHOI Ta
TpaBoBOi AEpXKaBH, AKINO GyZe MOTPHMAHO NPHHIMII iHAMBiAYanbHO! BHHH, KA
Mae GyTH JoBeleHa B KOXCHOMY KOHKPeTHOMY BMIIaZIKy, a 0cofi, fxa mianaerbcs
mocrpaniituiii mponexypi, Gyde rapaHTOBAaHO NpPaBO HAa 3aXHCT, MPe3YMIILA
HEBHHYBATOCTi Ta IPaBo Ha OCKapXKeHHs 1o CyAy (myHKT 12).

AHanoriuHy No3uuilo BHcIoBWwIa BenemiaHchbka komicia B myHxkTi 97
BuchoBky Bix 16 rpyams 2014 poxy Ne 788/2014 CDL-AD(2014)044 mono
3akoHy Yxpainu «[Ipo ountmernns Brami» (3akoH «IIpo mocTpatito»): «...38° 430K

MiK JIEOCTpALi€lo Ta KpHUMiHATBHEM MEepeciifyBaHHAM, a TAKON MK CaHKUiAMH,
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BBEJCHHMH B LUX NpoueAypax, He3po3yMimuit. Binnosiguo mo crarri 1.5 3akomuy
mocTpaujiina 3a6opoHa «Moxe 6yTM mpH3HaueHa ocofi TINBKH ONMH pas».
Crarrs3.10 3axoHy, oznmak, nepenGagae, mo Ha ocif, 3acymKeHMX Yy
KpHMiHAJIbHOMY NOPAIKY, U4 3a60poHa Moxke 6YTH HaKnaJeHa SK MEpPBHHHE, TaK i
JO/aTKOBe INOKapauwHi. B ocTaHHBOMY BHIagKy 3a0OpOHa HAKIaJacThCA Ha
5 pokis. 3rinHo 3i crarreto 55 KpumiHanbHoro komekcy Ykpainu saGopoHa Ha
MeBHI BHAM JiVIBHOCTI MOXE 3aCTOCOBYBAaTHCA B SKOCTI OCHOBHOTO
KPHMIHAJIBHOTO NoKapaHHA (2—5 pokiB), JOAaTKOBOTO KPHMIHATBHOTO MOKapaHHSA
(1-3 poku) abo momaTKOBOrO mOKapaHHA BiamoBimHO mx0 3akoHy «Ilpo
mocTpaliio» (5 pokis, 3BepHiThcs A0 crarti 3.10). 3B’A30K MiX LEMM pi3HHMH
KOHLETIIIAMH He3po3yminuil. ¥ 3akoHi Takox HiYOro He rOBOPHTEC MPO Te, M0
3a60poHa B AKOCTi KPHMiHANBEHOTO MOKAPaHHA i J0JaTKOBOI JIIOCTpaLiiHol caHKmii
He MOXYTh OyTH HaknafeHi KyMYNATHBHO, TaKHM YHHOM BHMKJIMKAIOMH INeBHi
CYMHiBH IOAO MpHHIMITy «ne bis in idem» (He meiui 3a omme ¥ Te came). V
BiINOBiZHi MONOKEHHA 3aKOHY IIPO JMIOCTPanilo MaloTh 6yTH BHECEH] IOIpaBKy.

Y Bucuosky Bia 14-15 rpymus 2012 poxy Ne CDL-AD(2012)078 mono
3axkony «IIpo BHM3HAa4YeHHA KpHTepilo i1 OOMEXEHHS NOBHOBAKEHb HECEHHN
JepXaBHOi CITy’kOH, NOCTymy N0 HOKYMEHTIB Ta ONPHIIOAHEHHA iHGopMauii mpo
konaGopauioHiam i3 opranamu AepxaBHOI Gesnexkn» (3axony «[Ipo imoctpariro»)
kommmmeoi  [Orocmascekoi  PecmyOmikn Maxenonis Benemiancbka koMicis
KOHCTaryBana: «...MeTa mocTpailii, nepm 3a Bce, ONATAE B 3aXUCTi AEMOKpATil Bij
peMiHicIteniii TOTaliTapH3MY, IpYTOpPSIHOIO METOI0 JMocTpartii,
MiANOpAAKOBaHOIO peaisallii MepmoYeproBoi MeTH, € IHAMBiAyaNbHe MOKapaHH
0cib, AKi CHiBNpaIOBANH 3 TOTATITAPHHM PEXHUMOM...» (IyHKT 16 posnimy A).

Taxum umHOM, aHani3 migcTaB, MOPAAKY, METH Ta CYTHOCTI JIOCTpauii B
HalliOHAJIEHOMY # MiXXKHapoZHOMY NpaBONOpPAAKaX Aac MiACTaBH CTBEpIUKYBAaTH,
IO JIOCTpaliis € BHAOM IOPHIMYHOI BiANOBIRANBHOCTI, a OTXe, HiA wac 1
IpoBeAeHHA Mae OyTH JoTpuMaHO iHAMBiXyanbHMH  Xapakrep TAaKol
BiAmoBiganeHOCTi, T06TO BHHa mNpailliBHAKA Ma€ GYTH B KOXHOMY KOHKPETHOMY

BHIIAXKY.
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VeranoBneHi 3rajaHoio Pesomouicto Ne 1096 migxoom mo MpoBeAeHHs

JMOCTpallii OTPHMAIH CBifi PO3BHTOK y NMpaKkTHlli €BpoOmedchKoro Cyxy 3 Ipas
JIOOWHY, AKMH yXe HEOZHOPa3oBO PO3MIAAAB CNpaBH 33 HACIIIKAMH CXOMXKHX
nepeBipoK B iHLIMX AepikaBax, Hampuioiad, y Cnosawuuni ta ITombii (PimenHs
Big 14 smotoro 2006 poxy B cnpasi «Typek mpotu CinoBauduHN», Bill 24 KBiTHS
2007 poxy B cripasi «Matuex npotu ITonsimi», Bin 17 munua 2007 poxy B crpasi
«Bobek mporu Ilomemi», Bin 15 ciums 2008 poxy B cnpasi «JhoGox mpotu
Tonemmi»).

3oxpema, y Pimenni «Jlro6ox npotr Ilonbmi» €ppomneficekuii cyay 3 npas
MORNMHH HAroJiolllye, IO JHOCTpalifiHa mpoHeaypa HE MoOXe CIyTyBaTH
MOKApaHHsAM, OCKUIBKH Iie NpeporaTHBa KpHMIHANBHOTO NpaBa. JKm0 HOpMH
HANIOHATPHOTO 3aKOHYy JOMYCKAalOTB YNpOBaIDKeHHA OOMeXeHHA mnpas,
rapanToBaEux KouBenmicio, To Taki oOMekeHHs MalOTh OyTH HOCTaTHERO
immueigyanshi. JocTpaniiiHi mpouleAypd MalOTh BiANOBIaTH KpHTEPiiM
LOCTYTIHOCTi, a MPH POSIMAAL CIpaB Mpo JocTpauilo MatoTs GyTH ZoTpuMaHi Bei
CTAH[apTH CNpaBeMIHBOrO CYZOBOTO pPOSMIS/y Ta BHMOT, MNepenGaveHux
ctarreto 6 KoHBeHIil oo XpHMiHAJLHHX MpoBalKeHb. 3oKpeMa, ocofi, ska
MifaeThCa JOCTpalii, MaloTh Gyt 3abesmeueni BCUNAKI rapaHtii, MpHTaMaHHi
KpHMiHaNTbHOMY Tepeciigysanmo. TakuMu rapamTiamMu mepeayciM Mae OyT
Ipe3yMIILis HeBHHYBaTOCTi (IyHKT 61).

BiznosigHo Ao wacTwHm nepmoi crarti 62 KoHetutynil Vkpainm ocoba
BBAKAECTECA HEBHHYBAaTOK Y BUHHEHHI 3moumHy i He Moxe OyTH migmaHa
KpUMiHATBEHOMY MOKapaHHIO, NOKH ii BUHY He GyAe AOBEJiCHO B 3aKOHHOMY
MOPAXKY i BCTaHOBNEHO OGBHHYBAILHEM BUPOKOM CYAY.

JIoTpMMAaHHA pe3yMIILii HeBUHYBaTOCT] i Yac 3AifCHEHHA MOCTpaLiifHIX
3aXONiB € (YHAaMEHTATPHHM MpHHOHNOM Yy 3abesnedeHHi AEMOKpaTHIHOrO
NULIXY OUMINEHH BIajy.

Ipu3HadeHHs Mpe3yMILii HEBHHYBATOCTi, 30KpEMa, MOJATac B TOMY, o6
NMPOTHCTOATH MiA Yac NPOBENCHHA MIOCTPaliffHuX mpoueayp oGBHHYBAILHOMY

yXHIly Ta BH3HaHHIO 3aGoponH o6iliMaTH mocaju 3aHaATO MHPOKOMY KOMY ocib
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nue 3a KpHTepieM 06ifiMaHHA HAMH MEBHHX MOCaJ CEPEIHBOI YHpPABMiHCHKOL

JNIaHKY B KOHKPETHO BH3HAYeHHit 3aKOHOM nepiof yacy.

HaromicTh monoxeHHAMM 4acTHHH mepuioi cratti 4 3axomy Ne 1682-VII
BCTaHOBIMIOIOTECS HOBi IACTaBH ANA 3BiNbHeHHs ocoOH i3 3aiimMaHOl mocamu: 3a
MOJAHHA YW HENOAaHHA BiAMOBiAHOI 3afBM, mnepenbadeHOi NONOKEHHAMH
YaCTHHH Nepmoi cTaTTi 4 uporo 3akoHy, 6e3 NpOBeEHHS NepeBipKH CTOCOBHO
TIPHYETHOCT] BiAMOBIAHOI MOC2NOBOI 0COGH 1O y3yprnauii BiafH, MiAPHBY OCHOB
HanjoHaIbHOi Gesneky # o6oponn Yipaiin a60 MpoTHIPaBHOrO MOpYMeEHHA npas
i ceobox moAuHHY,

Ilpunumn mnpesymnuii HeBWHyBarocti Mae OyTH 3abesnevennmii Taxum
unHOM, mo6 Gymb-Aka mocazoBa 4 ciyx6oBa ocofa, 30kpema, BH3HaueHa B
3axoHi Ne 1682-VII, sxa He sgilicHioBana 3axoam (Ta/abo He cmpuama ix
3MiCHEHHIO), CNPAMOBaHI Ha y3yphnalilo BNaiy, MiAPHE OCHOB HALOHANBHOY
Gesnexu # oboponm VYkpaiHn a6o NpOTHNpaBHE NOpYIIEHHS TpaB i cBoGox
monguHY, He Oyna GesmizcTaBHO 3BiNBHEHOIO Yepe3 mopymienns crareit 38 it 62
Koncruryuii Vkpainu,

Heo6ximuicTe JmoBesleHOCTI BHHM KOXHOI 0cobM, sKa mMigmacThes
JmoCTpauifiHuM IponexypaM, eBponeficbKUMH CTaHIapTaMH BH3HAYEHO AK OIHH i3
KIIIOYOBHMX KpPHTEPiiB IpoLieypH JIOCTpalii, Ha YoMy Harojomye BeHemianchbka
Komicia y Bucroeky Bin 14-15 rpyass 2012 poxy Ne CDL-AD(2012)028 mozo
3axoHy «IIpo BH3HAaYeHHA KpHTEpil0 i OOMeXeHHA INOBHOBAYKEHL HECCHHS
AepxaBHOI cimyx6H, JOCTYITy N0 JOKYMEHTiB Ta ONPWEROAHEHHA iHdopmawii mpo
Kkon1abopalioHiaM i3 opramamu nepxkasHOi Gesneku» (3axomy «IIpo mocTpaniion)
xomuHEo1 FOrocnaseekoi Peciy6nixu Makenowis (myskT 7).

Y nynkri 64 npomixroro BucHoBky Bia 16 rpyams 2014 poxy Ne 788/2014
CDL-AD(2014)044 mozo 3akony Yxpaiau «IIpo ounmenns namm» (3akor «IIpo
mocTpauiio») Beneniancpka xoMicist konctatysana: «3akon «IIpo mocTpaliiton He
BIANOBi/lac MM BHMoraM. 3a BHHATKOM OCi, 3a3Ha4eHHX Yy crarrsax 3.5, 3.6 Ta
3.7, BCT2HOBNEHHs iHAMBiyambHOi NPOBHHM HE3QIEXHMM OpraHOM He

BHMAaraeTbcs. 3a60poHa JoCTyIy [0 AepxaBHUX (yHKUiH, 110 3aCTOCOBYIOTHCA O
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X ocif, 3acHOBaHa Ha rmpocroMy ¢akTi ofifiMaHHA MeBHOI OCa gy 3 NOAANBIIO0

NpesyMIILiel0 BAHHOCTI. Y To# vac, ak meit miaxia Moxe OyTH MpHiHATHAM MOAO
oci®, mo oOifiMand BHCcOKI mocagd B KOMYHICTHYHMH mnepiol i [HOeAKHX
HAMBAKIMBIIMX AepKaBHHX YCTAHOBaX IIiX 4Yac NpaBliHHA naHa SIHykosWda
(Bumi mocamy), y BCiX iHIIMX BHIanKax BHHA Mae GyTH JoBelieHa Ha OCHOBI
iHAMBiAyabHUX BYMHKIB. SIKI0 caM (akT HalexHOCTi A0 maprii, opraHisauii a6o
aMiHICTPATNBHOI'O OpraHy CTaporo peKAMY € MiICTaBolo s 3abopoHu obiiMaTh
JepXaBHi IOcamgH, TO Taka 3ab0poHa 3BOIMTBCS O (POPMH KOJNEKTHBHOIO Ta
NUCKpMMiHANI{HOrO NOKapaHHs, fKa HecyMiCHa 3 HOpMaMH B ramy3i INpaB
monpHi. ToMy mocTpalliis pPH3MKYE CTaTH IOJNITUYMHHM iHCTPYMEHTOM MJIi
NpPHIYILEHHS OIIOHEHTIBY.

Kpim Toro, Berenianceka koMicia 3aysaxkuna: «Bignmosiano no KepiHux
NPHHIMOIB MOCTpanis Mae OyTH chpAMoBaHa TUTBKHM IPOTH ocCi6, AKi Bifgirpamn
BaXJIHBY POJIb Y BUMHEHHi CepiO3HHX NOpYIIeHb IIpaB oAUHA abo AKi obifiMamy
KepiBHy mocajgy B opradisanii, BifinmoBijampHilf 3a cepifo3Hi mopymieHHA npaB
MOAMHH; HIXTO He Moxke OyTH NpeAMEeTOM JIOCTpallil BUKIIOYHO depe3 0COGHCTI
IOYMKH i TIepeKOHaHHM; CBiZIoMi CIiBpoGITHHKM MOXYTh OYTH JIOCTpPOBaHi TiLMbKHM
AKIo iX Aii HacmpasAi 3aBAaHM MKOAW iHIOWM i BOHM 3HaaM a6o moBuHHI Oymu
3HaTH npome» (myHkr 62 nmpombkHoro BuchHoBky Ne  788/2014
CDL-AD(2014)044).

Ananoriuanii BUCHOBOK BeHenianceka KoMicia spobmna i moxo moctpauii
B Anbanil: «OcobH, fAKi Haka3yBalnH, BUHHAIM 9H CYTTEBO CIPHANH BYHHEHHIO
cepfio3HMX MOpyIIeHb MpaB JIOAWHH, MOXYTh OyTH muckBalidikoBaHi MR
3alfHATTA NEBHHUX I10Caj; AKINO OpraHisalii BYMHAIA CepHO3Hi MOpYIIeHHA Ipas
JIOAMHH, WIEH, [IPALliBHAK M areHT BBaXKaTUMYTHCA TAKUMH, IO Opany yuacTs y
LMX NOPYWIEHHAX, AKIIO BOHH OyAM BHCOKOIOCTABJCHHMH IpAliBHHKAaMH TaKol
opragisanii, xpiM BHIAAKiB, KOMH BOHH HOKaXyTh, 0 He Opamu ydacti y
[NaHyBaHHi, KepiBHHLTBI 4M BHKOHAHHI TaK¥MX 3aXOA4iB, METOLIB 4M Aii»

(nigmyuxt «h» oysxry 20 Pospimy III BucHoBky BeHeuniamcrekol komicii BiR



15
13 xoBTHA 2009 poky Ne 524/2009 mono 3akoHy Mpo YHCTOTY BHCOKOMOCAAOBLIB

AepXXaBHHX OpraHis Ta BHOOpHHX ocif Anbanii).

KpiM Toro, 3rigso 3 myHkToM «i» Pexomenzaanii ITapnamerTcskoi Acambel
Pamu €sporn  «Ilpo 3axoam mozo niksijauii cHagmpEM — KonMOIHIX
KOMYHICTRYHHX TOTaniTapRuX cucTem» (Doc. 7568 Bim 3 wepena 1996 poKy)
Hikoro He Moke OyTH miANaHO MOCTpalii BHKMOYHO 3a 3B’S30K 3 SKOKOCDH
opradizauiero a6o y4acts y ii misibHOCTI, sfika GyNa 3aKOHHOIO Ha Yac TAKOIO
3B’43Ky a60 AiANBHOCTI (KpiM BUNaAKiB, BUKTANeHHX BHINE B ManmyHkTi «h»), a6o
33 ocobucti Aymxm um mepekoHamHs. Ilymkrom «h» ykasaHoi PekomeHmauii
BCTaHOBIIEHO, «ImI0 ©ocobu, AKi BHIaMM HakasH, cKOUIH abo 3HAYHOIO Miporo
CpPHAIM CKOEHHIO CepHOSHMX MOpYIIEHh NpaB JIOAWHHM, MOXKYTh OYTH
BiZICTOPOHEHi BiZl mocaju; AKIIO OpraHisauiq BYMHMNA cepHo3Hi MOPYIISHHA Npas
JOAHHM, il WieH, cmiBpoGiTHMK aGo YNOBHOBa)XKCHMil BBAXAaE€ThCA TaKHM, L0
3ajly9aBcs 0 LMX MOpYIIeHs, oGifiMaioun BHCOKY nocany B il opramisarii, skimo
TUTBKH BiH He JoBefe, WO He 6paB ywacTi y NaHyBaHHi, cnpsaMyBaHHI a6o
37ilicHeHRi Taxkol NOMITHKH, MpaKTHKH abo Fiit».

Orxe, Ha HEOOXiMHOCTI ZOTpHMaHHA MPUHIMIY iHAMBIyansHOI BUHH T
HaC MpOBEACHHA JIOCTPAU{HHHX 3aXOAiB HArONOLIYETHCS B MDKHAPONHHX
BOKYMEeHTax MO0 CTAHJapTiB IPOBENeHHA MIOCTpALlii.

TaxkuM 9MHOM, MONOXKEHHA YaCTHHH TPETHOT CTaTTi 4 3akoHy Ne 1682-VII,
3rifIHO 3 SKHAMM MOCaZOBi OCOGH 3BUBHSIOTHCS 3 MOCAJH HE 33 Pe3yNBTATAMH
NepeBipky, a JMINe 3a GaKTOM HEMOAAHHA 3asiBH, CYNEPEuaTh TapaHTOBAHOMY
TpaBy Ha PiBHUI AOCTYI [0 AepxaBHOI CIIyGH, 3aKpilLIeHOMy B YacTHHI ApyTill
ctarri 38 Konerurynii Vipainm, KpiM Toro, nonokeHHs YacTHHHM TpeTrOi cTarTTi 4
3akony Ne 1682-VII xe sinnosinarors wacThHi Apyriii craTTi 61, wacTHHi nepmmii
crarti 62 Komcrutynii Vkpainw, ockinbki He MicTATH BaxeniB 3aGesmeveHHs
iHAWBiZyaNBHOrO MiAXOMY AO BiMNIOBINANBHOCTI Ta BCTYNAIOTH Y CYNEpEdHicTs i3

MPHHIIATIOM ITpe3yMILil HeBHHYBATOCTI.
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Ha miacraBi BUKIaneHOro Ta Kepyiounch ctarramu 150 i 152 Konctutynil

Vxpainn, cratramu 13, 39, 40 ta 70 3akony Ykpainn «lIpo Koncturyuiitnuit Cyn
Vxpaiam», craTramu 38 it 46 3akony Vipainn «IIpo cynoycrpiit i cTaryc cynnis»,

nPOCHMO:

1. BigkpuTH npoBa[pkeHHA 3a KOHCTHTYLIMHHM MoZaHHAM BepxoBHOro
Cyny Yxpaimu mono piamopimHocti KoHcrutynii Ypailn (KoRCTHTYLiRHOCTI)
YaCTUHH TpeThol craTTi 4 3akoHy YkpaiHu «[Ipo ouHILeHHs Blaguy.

2.TlepeBipuTt Ha npeaMer BimmoBimHocti BHMoram crarti 38,
vacTHHY Apyroi crarri 61, wacrunm nepmoi cTatTi 62 Komcrrryuii Ykpainu
TMONOXKEHH YAaCTHHH TpeThoi cTaTTi 4 3akoHy Ykpainu «[Ipo ounieHHs Biamm»
Ta BU3HATH Iii MONOMKEHHA TaKHMH, IO He Bimmosimarors KoHcTHTYHIl YKpainu
(€ HEeKOHCTHTYLiHHUMH).

3.Bu3HaTH TNpOBaIKeHHd 33 UMM  KOHCTHTYLIMHHM  MOJAHHAM
HeBiAKIAAHUM i POIAHYTH HOro B MeXaX MiCAYHOIO CTPOKY, BH3HA9EHOro B

uacTHHi ApyTriit ctarTi 57 3akoHy Yipainn «[Ipo Koncruryuidinuit Cys Ykpaiam».

IOnst ydyacTi B KOHCTHTYNIHHOMy @pOBaDKeHHI 3a LHM IOAaHHAM
YNOBHOBaXyeThca cyAns Bepxoemoro Cymy VYkpaism Bomkos Onexcarap

denopoBHY.

KoHcTuTyLiliHe MOAaHHA # J0AaTKN HOAI0TECS B 3-X MPHMIPHHKAX.

Hooamxu:

1. Komia nmocranosu Inenymy BepxoBroro Cyny VkpaiHH Bif 25 rpyams
2015 poxy Ne 25 «IIpo 3mepHenHs no Koncturyniiinoro Cyny VYxpaiau 3
KOHCTHTYLIIHMM MOAAHHAM INOAO BiANOBiAHOCTI (KOHCTHTYUiMHOCTI) 9aCTHHH
Tpethoi cTaTTi 4 3akoHy Ykpainu «[Ipo OUMIIEHHA BIamu» IOJIONKEHHAM CTATTi
38, uacTHHH ApyTOi crarTi 61, yacturu nepmoi crarri 62 Koncrutyuil Yxpainu».
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2. Burarn 3 Koncrutynii Yxpainu (Bizomocti Bepxosroi Pamu Vkpaiuu
(BBP), 1996, Ne 30, cT. 141).

3. Buraru 3 3axony Vkpaihu «IIpo oummenns snamw» (Bimomocri
Bepxosroi Panu (BBP), 2014, Ne 44, ct. 2041).

4. Burar 3 Pimenns KoncrturyuiitHoro Cymy Vkpaimm Bix 25 ciums
2012 poky Ne3-pn/2012 y chpaBi 3a KOHCTHTYUiHHHM MOZAHHAM NpaBIiHHS
[Nencitinoro donny Ykpainn mogo odiuifiHoro TaymMauenHs monoxensb crarri 1,
HacTHH MepINoi, APYToi, TpeTsoi cTarTi 95, YacTHHYM Apyroi cTarTi 96, MyHKTIB 2,
3, 6 crarri 116, vacTunH #apyroi crarti 124, uacTunu nepmoi crarri 129
Koucturyuii Yipainu, myHKTy 5 wacTunu nepmoi cratti 4 BropxeTHoro KoHmeKcy
YkpaiHH, TMyHKTY 2 dacTHHM nepmoi ctarti 9 Kozexcy aaMiHicTpaTHBHOTrO
CYROYHHCTBA YKpaiHH B CHCTEMHOMY 3B'3Ky 3 OKPEMHMH MONOXKEHHSMH
KoHctutynii Ykpaiam.

5. Burar 3 Pimenns Korctutynitinoro Cymy Vipaimu Bin 16 %oBTHS
2007 poxy Ne 8-pm/2007 y cnpasi 3a KOHCTHTYWiitHUM nogaHuaM 47 HapOAHMX
AemyratiB  Ykpaihm  momo  Bimmomissoctri  Komcrurymii  Vkpaium
(koHcTHTYMiHHOCTI) monoxens cratri 23 3akomy Yxpaimm «IIpo IepxaBHy
cnyxBy», crarti 18 3akoHy Vkpainu «IIpo cmym6y B opramax Micumesoro
CaMOBpANyBaHHA», cTarTi 42 3akoHy Yxpaimm «IIpo muruioMaTHamy ciyxGy»
(crpaBa mpo rpanuuHmit Bik nepeCyBaHHs Ha AepXaBHii ciyx6i Ta Ha ciIyx6i B
Opralax MiCLIeBOr0o CaMOBpPSIAYBaHH).

6. Burar 3 MbkHapoxsoro nakTy nmpo rpoMafisHCBKi i mONiTHUHI npaBa
Bin 16 rpyaus 1966 poky, npuiinarmii I'enepanmsHoto Acambiecio OOH.

7. Burar 3 KoupeHnii npo muckpuMiHawuilo B ramysi mpami Ta 3aHATE
yxpaneHa I'emepamsHol0 koH(epenmieio MixHapoaHoi oprawmisamii mpami
25 gepera 1958 poky Ne 111.

8. Pesomouis Ilapmamentcekoi Acambnei Pamm €pponu  Bix
27 vepBua 1996 poxy Ne 1096 «Ilpo s3axoam momo MikBimamii cnammHsEM
KOMHINHIX KOMYHICTHYHHX TOTaNiTapHEX CHCTeM» http://assembly.coe.int.

9. DBucHoBok €pponeiicbkoi komicii 3a ZeMokparito depes mpaBo
(Beneuianceka komiciz) Bimx 16 rpyams 2014 poky Ne 788/2014
CDL-AD(2014)044 mono 3axoHy «IIpo oummeHns Bragw» (3aKoH «IIpo
JIOCTpalliio») www.venice.coe.int.
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10. BucHoBok €spomefickkoi KoMicii 3a AeMokpatiio wuepes mpaso
(Benenianceka koMicis) Bim 13 kot 2009 poxy Ne 524/2009 CDL-
AD(2009)044 mogmo 3akony «IIpo HHCTOTY BHCOKONOCANOBLIB JEpXKABHHX
opraHiB Ta BUGOpHNX oci6 Anbanii»; www.venice.coe.int.

11. BuchoBok €pBpomeiichkoi komicii 3a ZJemokpaTiio wepes mpapo
(Benenianceka komicif) sig 14-15 rpyams 2012 poxy Ne CDL-AD(2012)028
IIOA0 JIOCTpaliifHoro sakoHy PeciryGnixu MakemoHis; www.venice.coe.int.

12. Pimenns  €Bpomeiickckoro cygy 3 1npaB JHOOHHH  Bif
14 motoro 2006 poky B cripasi «Typek npota CnoBawdaunu» (Turek v. Slovakia);
http://hudoc.echr.coe.int.

13, Pimenns  €ppomejicbckoro CcyAy 3 T1NpaB JTIOZWHHM  Bif
17 mumua 2007 poxy y cmpaei «BoGek mporu ITomemi» (Bobek v. Poland);
http://hudoc.echr.coe.int.

14, Pimenns €Bpomeiickkoro cyxy 3 NpaB JOOAMHM BiX 24 KBiTHS
2007 poxy y cnpaBi «Matnek mpotu IToasmi» (Matyjek v. Poland);
http://hudoc.echr.coe.int.

15. Pimenns €pponeiickkoro cyay 3 npas moAuny Bix 15 ciung 2008 poxy
y cnpasi «JIxoGox npotu ITonemi» (Luboch v. Poland); http://hudoc.echr.coe.int.

16. VYxmana oOKpyxHOro aaMiHICTpaTHBHOro cyay Micta Kuema Bin
20 tpaBns 2015 poxy Ne 826/7019/15.

T'oaosa
Bepxosnoro Cyay Ykpainu S1.M. Pomaniok



